AP American Government and Politics / Mr. Lipman

The following questions are to be answered after reading the Lanahan readings which are posted on my
teacher web page. Each reading has 4 questions, Type out the guestions {IN 8OLD) and then your
answers.

Robertson reading on the Constitution {starts page 90)

1. Why does Robertson argue that the Constitutional founding fathers were politicians and not

philoscphers?

2. Explain the key reasons that Robertson feels the founding fathers were successfui in forming a

new government in 1787.

3. Describe the "state interests” that he argues were crucial for understanding why a balance between

Federal and State Governments was necessary.,

4. Explain how the interests of the different representatives (house and senate) would be varied and

why that was considered crucial for the success of the Constitution.

Rimmerman reading on the Presidency {starts page 220)

. Why did the founding fathers assume the legislative branch would become the key policy makers for

the nation?

. Describe the characteristics of what Rimmerman asserts is behind the modern plebiscitary president.

. Explain why Rimmerman believes that other presidential scholars "failed to recognize" the danger

of their theories.

. Describe the 2 key roles that Rimmerman feels presidents perform that in other nations are

preformed by two different individuals. Do you feel this is a good or bad thing for government?

Fallon reading on the Constitution and the Supreme Court (starts page 310)

1.

Describe the argument behind the belief that the Equal Protection Clause of the 14™ Amendment
can be used to bar racial discrimination by Congress instead of merely against the states.

- Describe Fallon's view that the court establishes its own rules to help implementation of its decisions

rather than interpretation of the constitution.

. Why is the Supreme Court's power to decide which cases to hear so important to its role in

government and the expansion of its power?

. Describe the theory of original understanding ("originality") as compared to interpretive methodology

as practiced by the court today.




Nownes reading on Interest Groups (starts page 435)

1. Describe who profited from the "BP Disaster" and why they profited.

2. Explain why Madison warned about the dangers of interest groups. Do you feel that the political
world today has proven him correct?

3. Explain what Nownes' argues is the most effective means of lobbying in today's political world.

4. Explain why Nownes asserts that lobbyists have such bad reputations in the eyes of American voters.

Nielsen reading on campaigns {starts page 528)

1. Describe what can be considered "mistakes" by support staffer Paula in her telephone contact
in support of a candidate.

2. According to Nielsen, how has the concept of "voter solicitation" changed in the computer age.

3. Explain why political scientists feel that the "ground floor" political campaigning does not, by
itself, decide elections.

4. Describe what Nielsen observes about the attitudes of campaign staffers when it comes to
"phones and doors".

Bishop reading on political parties (starts page 558)

1. Describe how American’s have "sorted themselves" around the nation. Do you feel you will pick a
college in the same way?

2. Describe the differences Bishop sees between what Democratic voters do and Republican voters
do? Do you feel he is accurate?

3. How does the political scientist Donald Green describe the selection of party affiliation?

4. Explain how Bishop uses the Texas vote on same sex marriage to prove his argument about "sorting".
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From The Constitution and America’s Destiny

“Politicians, not philosophers, political scicatists, or E.Eia:...% speculatins ™

that is heur Professor David Brian Robertson describes the franers of the

Constiition. They understeod hore compromises 1eere urade. xmém:%:

takes a5 dnto the prinds of the frarers——or at least ::_u,_s.s.‘ e think they

were dinking. 17k fearn about James Madison, iu partiontar, and the __:..mﬂ

matic approach ke took toward aeating a donument that aﬁ delepates EJ H.
accept, Sis explatuing Madison’s strategy, W,a__n:m.‘: mentians sote .M\ the

key feattires of the Consiitution that are basic to an ::mﬁﬁﬁﬁ:ﬁmﬁ _zm_r

ian govermment. National and state govenmental potwer, _M__:. roles of the
Hortse aund the Sevate, the power of the exeoutive, the a::_.mac‘ of the az:.m
are all delicately balanced, The result, observes ?&Eﬁo.? is u system that is
“Prardd to wse. " That was ehie pla. Only throsph the skiilfid use &. the Cotr-
steation s wany fmpedinents and ambiguities can resules be achicved. L.., Ly
differentt gronps mmst be bronght sogedier and hept tegether for aﬁ am_,“. :. to
takee place. Thraughour Americast history, aud today, smart peliticians e
kroven how to do this, That vwas the pls.

T —"

[There can be no doubt but that the result [of the Constirution:l Oo:;.azﬂ_ﬂi
| , i !
will in some way or other have a powerful effect on cur desting.

so]AMES MADISGN to Thomas Jefferson, June 6, 1787

WHAT PROBLEMS WERE THE U.S. CONSTITUTION'S authors trving
to sobve? How did they imagine their Constitution would answer mr.nmn
problems? We know the framers intended to change Americas destiny.
and we know they succeeded. But how did they intend to nn.mm.mo«:u the
way American government uses its power and the way Aumericans use
their government? What kinds of politics were the mnﬁwfnu.nm o n:.n. ﬁ:w«
stitutional Convention trying to make—and what kinds of vo:.znm.a id
their design make? For all that has been written about the Constitution.,
we do not have satisfactory answers to these guestions. ‘

Practicing politicians wrote the Constitution, and they mz_un..nﬁﬂ puhi-
ticians to use it. To understand the enduring effects of the Constitution on
Americas destiny, we need to know what its designers nrccmr.ﬁ thev were
doing. We need o understand the eireumstances that convinced these
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politicians that they could and should reconstitute the nadon’s govern-
ment. We need to understand precisely how these circumstances shaped
their strategies for building 2 new government, We need to reconstruct
how these politicians used such strategies to design their Constitution,
provision by provision, Better answers to these questions can help us beg-
ter understand how Amiericans have used the zovernment they have in-
herited. . .

The delegates swho made the Constirution were first and foremost
politicians, not philosophers, political scientists, or plundering speculators.
These politicians had helped nurure a dozen infa mt state republics chrough
a devastating war and the turbulence of economic deprassion. Circum-
stances forced them to learn the art of sustaining political support while
conducting any government’s moast unpopular activities, such as collecting
taxes. These republican politicians had mastered the skills of using policy
to balnee conflicting deimands placed on government, A given set of
econoniic policies could accommodate voters. pacify them, divide them,
and selectively mobilize them. At the same time, scotomic policies could
stabilize and grow state economies and secure the support of economic
elites. These politicians fully understood that public policy makes politics.
and the two are inseparable. Thase who seck public office must promise
to use government in some beneficial way and deliver on these protnises,
while these who seek public policy depend on those who win and hold
goverament office.

These politicians set out ta change the path of American pelitics, ro
alter the nation’s destiny. They ultimately succeeded by changing the pro-
cess far selecting national policy makers. by expanding national govern-
ment authority, and by building a new process for using thar authorin:
They succeeded, first, because pressing political and economic problems
made it an opportune moment to reconstitute the national government.
The convention met in a political climate that provided some intense but
vague and unfoeused support for change. Second, they succeeded because
the convention's leaders drew on their own diagnosis of the national sity-
ation to propose remedices for these problems. These remedies provided a
malleable starting point for deliberating constitutional design. Third, they
succeeded because most were willing to come to acceptable political
compromises about that design. even though none anticipated the final
Constitution or found it fullv satisfactory.

At the convention, these delegates behaved like republican legislators
because most of dhem were legislatars. Even though the convention lacked
the features of an estalilished legislature zoday, the delegates emploved fa-
miliar legislative scripts develop the Constitucion as they wauld 2 ma-
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jJor change of law: they agreed to rules mom. m.mﬂmﬁ u:ﬁ.w vosng, nmm&w»
Committee of the Whele to facilitate the initdal considernsion M the
agenda, took hundreds of votes on substance and m_.onmn_cqa. nﬂ,...mnn." mmnm.
mwr& commitrees to deal with difficulk issues, and relied on a Oo:.E.__:Nm.m a
Detail to develop a provisional draft. Although Emw understood that m
constitution had to be different from ordimry legislation, chey no:mcnmm
the process for crafting the Oenmmnn&ow much the way EQ. r“_m_ MM:W
public policy in Congress or in state FW_MEEHS..,ZH Constisutiona o
vention, then, can be studied with the analyrcal tools used 8. analyze
other pathbreaking American policy developments, such as Hﬂma_wﬂnmcm.
ton, the Sherman Anti-Trust Act of 1890, che Quﬁoﬁ ?H of § .@M te
Natonal Industrial Recovery Act of 1933, the Social m.wnuﬁﬂ.bnﬁ Mm 1935,
the Civil Rights Act of 1964, the Clean Air Act of 1970, or other ,..Emwn?
statutes.” Like legishators roday, some mmunm.unmm. p:nEvnn.m to manipulate
the terms of the debates and the scope of conflict, m_m& na..cmnwm ﬁao.ﬂﬂoﬂm
to eplarge their political supporc. Through persuasion, bargaining, nmqnu 5.
and evasion, the delegates built coalitions, csamn.EEmm cnrnﬂ..un ?.M..
duced a series of interdependent, politically muﬁ.mmunnn._.w .amn._m._onm, The
Constmtional Convention, of course, was no ordinary uiawm_nﬁe_n mwcmmww
The stakes were highes. The Constitution affected a virtually c:r:ﬁ.nw :
tange of politically significant mmm..:ummu:a the final product necessarily
1 eneral than 2 statate Jaw. .
" o:.m,n“uw mmwhmmnmnmoﬂ.m design resulted from a series of compromises nvm‘_:m
substantive issues, policy making procedures, and the n.osm.dm of _u_“.urﬂw.
makers. The goals of the Consttution are the collective goals nw mum
thirty-nine individuals willing to sign nw.._m final product. The nwﬂﬂwnwﬂﬂn
iytical problem for this book is to mwmnﬁ,%n("rp.n zone n.um unnnvarw om-
promise and o explain how the Constitution’s provisions topether sati
ers goals. ... )
mnﬁ_%ﬂnm Hﬂmﬂ.ﬂw strategies matcer so much r.anu&n the ?.Enwm n“a =_on
and could not write into the Constitution :a_SS_M and unerringly” the
interests of the nation’s propertied elites. The most Emc.m:cu_ &n_nmﬂnm”
particulacly James Madison—swere rebuilding nrm. >dﬁ!nuu ..,.HES tw _E_m_"“u
it stable and powerful enough to pursue nw.n :.n.znﬁm _Q.HWA_Q:._ #.:nnn—n”.vm
Their governmment had to nurture the nation’s prospericy long w: .wn, .
furare. These state builders took it for granted ﬁr.uﬂ private property, H.nn
markets, and commercial expansion ﬁ..man essential for future m.:“omﬁm_.._aw.
and they appreciated that propertied elites were key agents for rv.ﬂ.;.,.: :.M.
markets and driving economic development. But many m.w.\::n_.w 3 .Mnﬁ_‘n_
the interests of these elites as too narrow, m?cu?nn:_u.. E.:i.o—.z:.. ..a:.n
conflicted to provide much reliable guidance for redesigning the nations
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basic political structure and recasting long-term policy. The framers were
trying to balance the government’s bagic needs {especially for revenue),
their own ambitions for the nation’s destiny, the tlashing claines of differ-
Nt economic interests, and the demands of the MOTE NUIMETDUs citizens
of modest means. Even when they wers inclined o implement propertied
elites” preferences, policy makers had to balance economic development
against the demands of the nations emerging democeacy. Legislators
needed a broader constitvency to win elections to office, They had o
show some responsiveness to the grievances of those with modest mears,
At the very least, elected pelicy nakers had to make any program of
market-driven economic development acceprable and fegitimate for a
majority of the constituents to whorm their political fates were tethered.
v any case. it is impossible to enter the mind of an individua) delegate
o deterntine how he balanced principles and interests when he took 2
position ou an issue of constitutional design. Jack Rakove observed thar
“[wihat is elusive is ehe mnterplay beaween ideas and interests” in the Con-
stitution’s design. A delegate’s idealistic argument for strong national pow--
ers may have concealed a driving ambition to elevate his state or to seek
the persomal prestige and power of natdonal office. Another delegare’s de-
fense of siate prerogatives may have reflected sincere dedication to the
principle of constitent representation and a deeply held belief in the
superiority of the sacial. economic, and political order of his state. We ean
tever know for certain. What is certain is that the deleyates used ideas as
rherorical weapons to defend positions that closely matched their political
interests_ Political calculations shaped delegmres” views of the stakes in most
of the choices about the Constitution’s desigm. Political ealeulations and
NEOHAons. not just abstrace ideas, setded the disputes these choices en-
gendered. By expanding the concept of interest bevond personal pecuni-
ary gain and selfish parochialism to include political interests, it is inach
casier o see how closely the delegates” ideas and ineeresis aligned wich
one another in their policy strategies.

James Madisons policy Strategy requires an especiablv carefisl analysis
because Madison'’s ideas st the comventions ageada and shaped its poli-
tics. Madison’s Virginia Plan sought to establish a naconal policy-making
system independent of the state governinents and armed with most of the
authoriey to govern the mational cconomy. The national government
would asanne full authotity 1o manage cconomic development for the
tterest of the republic as a whole. Even ajier the defeat of provisions cru-
cial v his agenda. Aadison and his allies fought o inject this straregy into
natienal government powers and insdirations stch as the presidency. Un-
derstanding the politics ofthe Constitution requires a sareful undersimde



94 DAVID BRIAN ROBERTSON

ng of the way Madison defined the nation’s problems and the way his
{ itigate them. . .. .
EE.H—MM_”ME_SMMWMM“ Was in g superb position to shape the no:ﬂwzm.oh.ww
initial agenda. Already an expericnced polincian though barely n:._,qum_”
vears old, Madison was a knowledgeable and wﬁwmmrwﬁ_ .uﬁ,ﬂr..\.z.sﬂm o
American politics and public policy. He had heiped write Virginia's Q.M
stitution of 1776, served in the state’s House of Delegates, and represente ,
Virginia in the Continental Congress. In Congress, he ma_dm% on Em:w
key committees and worked behind the scenes to _uamu..:. coalitious .&..;“..
poruve of extending Congress’s powers. He played a major role in initia
i is Convention of 1786,
e H”Mmﬂﬁwucwuﬂ_a_ political strategist, had mastered n_.:w arts ..um repub-
lican politics and policy making, He was maomnua_.: at :.ﬁ_u%:r._m:,uw umnh..u.
das, locating points of policy comprormise, and wzm&u.w coalitions. m
understood bow procedural motions nc&m_ be used sznp:v. ﬂo_\_mu_s MM
verage in the legistative process. He _.zmmﬁnaﬂn_w. uwﬁﬁnauﬂmm m._u_', e nM.,h d
advance his agenda by breaking apart legislative wawwmmw {or ? nm? HM
ing themy. He creatively coupled problems and solutions 1o 5M= ” nu.Mm mM”
policy measures he favored. Just three months E&.omm the nnmsm«m: n_ .uE
example, he used national security concerns to ;.cmn.@ Oom edera 5:& <
to Massachusetts for suppressing Shays's w,n_um._.ro? ..Eun.mwmg nﬁ.:._nw. e
that although *there might be no particular mcanznn. ,om British interfer
ence, “there was sufficient ground for a general suspicion of Hmumﬁqmaw in
{Great Britain] to ke advantage of events in this Country, 6. ﬁuam_uﬁ“
precautions aglainfst her” He worked Tmrumn the scenes to numﬂm.”_mw n” es
in state legislatures and other political von_:mm irﬂ.n he had no. _m:...u. -
fuence. Madison was patient and tenacious in mx.w_uﬂ,. cainbat, a.wm ay MMMG
doggedness that may have worn even on his allies. And J,,&.u... ;m nn .Mm“
produced results that fell shore of his goals, he amﬁmwnmn:w ac mﬁvnm.. 13 :
loaf rather than none. “much mmwuomnm 1o concur in any expedient po
i i vith fundamental principles™” .
Enoﬁmwﬁmwwﬂgm not chiefly uwnecmnm_ phifosopher but E&Q a m_unw_hﬁm
simategist, adept ar using broad theoretical idess to u.mqwnnn k_:m m,om“» 5, _“..
difficalt to read Madison's writings without appreciating his gift for a

*In the western part of Massachusetss in 1786, Uunwnwym&nmw a Jna.o”__cn%“u:“a,n W”h.ﬂﬂ.ﬂ”
hose farms were being foreclosed due o Y

i e S o poor frmers ¢ at judpes and bankers wha represented the

% the debis they awed. The meb was Ingry at judges 3 ¢ repre N
Mv_mwwnm nmna. Shays and his followers showed up in Springfield where they tricd to antac

effectivele
the armary 0 seize weapons. Musachusetts was not able to conwed the mob ;

i ili icle = sratiod te
dausing Amesican political leaders oo question the abiliey of the }n:mr.m ol Wc:?.ms,wc .,”_:.T
E.uﬁrmu propenty nghts and leading chem 1o call 2 convention in 1787 to forin 2 new s
stitution with a swonger natonal government —E ps,
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straction and generalization, his tendernicy to develop theory and then ap-
ply its logic to sorr through facts, his Propensity to use lists of general
Teasons 1o justify his claims, and his willingness 1o use global abstractions
to combat adversaries, An opponent at the convention, William Patersop,
may well have had Madison's style in mind when he noted that " A Luje
practicable Vircue fis} preferble o Theory” . |

The Constiruciona Convention used no predetermined blueprint to

lay out the nationa policy process. Republican prifciples denanded only
that the powers tg legislate, to execute the law; and o Jjudge legal disputes
be separated i some way. Pracrical experience encouraged a bicamera]
legislacare, an exXecutive with verg Power, and courts divorced from the
play of politics. The delegates assumed hag skilled republican politicians
would use the process 1o advantage themselves and their constiments, Be-.
yond these indefinite guidelines, the convention buil the policy process
pizce by piece. Decisions aboue the policy process were pushed along by
an evolving web of agreements abour whom eqach branch wanld repre-
sent, what powers the national gevernment would have, and whar roje
cach institution would play in using this process.

As the delegares Erew less certain about the consequences of their
choices, politiea logic dictated chae they should arm thejr favored agencs
with the will and ability 1o stop policies threatening to their vital interests,
They could por agree on the exact boundaries of national autharity, but
they could agree that by building separate defenses for their favored inse-
tutions, they could reduce the danger that the national government would
use its authority to eakp advantage of their constituents. Their choices in
tuen forced chem o adjust che powers and independence of these institu-
tions to one another. The Senate guined extraorditary powers 1o rtify
treaties, confirm presidential appointees, and ry impeachments. The Mouse
gained nominal authority to initate Tevenue measures. The president
mined mfuence over the policy agenda, major appoittnients, and foreign
affairs. Courts mrined more dutonomy o interpret state and national faws.
The convention retected efforts 1o bujld institutional collaboration jime
mational policy making, including Proposals to require the Jobr exercise
of veto power by the president and the Supreme Court, the creation ol 1
privy council, and the cligibilie: of sitting menthers of Congress 1o serve
0 executive offices,

Wihen their work was done, the delegates found that they had created
2 policy-making process with more complexiny and rivaley of purpose
than any of them origimally anticipated. They had infused #ach institueian
with a differen perspective on the nations interests. They had given each
institnrion the power to Mock the yse of government, By doing so. they
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made it difficult and costly ro make effective national public policy, that is.
to use the government for any purpose. Public policy would succeed OJ__...
ific survived a gauntlet of institutions, each deliberately anchored by dif-
ferent constituencies. calendars, and powers. .

bMembers of Congress would be ded to distince muomn%_:nm.m COT~
stituencies, and the interests of these constituents ﬂ.o.:E shape their per-
ception of national interests. Most U.S. representatives would monmm.qm
themselves primmarily with the welfare of regions smaller than 2 state. US.
senators would act on behalf of the state governments and .ﬂ:@.w&m con-
stitwencies, flepresentatives and senators could pursue reelection. Wmmr_
Congress would have 4 two-vear frame of reference, _uwm.,.c.,..n %n.wiﬂ_wnu
dynamics in each house could change after every Juﬁo:..__ election. nnm
points would abound: the Senate and House a@nmﬂﬁmr‘ could veto cic
other, and the president could vero any bill on which wwnm no.s_a agree. It
would be reladvely easy for one institution to exercise its Emnwmﬁ_m:n
power to stop legislation, but it would be relatively difficult to engineer
the institutional cooperation required to enact laws. On the o.ﬁ?u, F:.nw. it
would be difficult, costly, and time-consuming for _‘nm:.nmnvnﬂn...mm of exist-
ing regional interests to construct the political majorities :.onwmm“.ﬁ. m_.“
lawmaking. Only an extraordinarily large mmomn:ugn& majority coule
win concurrert House and Senate approval for any public m.o_:w.‘ measure.
For example, no law could be passed in the maﬁ. muommanm without, at a
bare minimum, the ¢onsent of representatives of 55 percent of the W,En_.u
ican population. No treaty or major appointment could be made without
the assent of senators representing nine of the thirteen states.

Compared with Congress, the president u:,& r_m‘unﬁcanmﬁ,no the
matonal coorts would serve much larger constituencies, u,nm nrw_w con-
stituencies would greatly broaden their perception of national _.:nn?.wﬁ“
The president would represent at least a lasge sEzvnn.Om voters _M E,u_m,.fv
parts of the nation. Given a four-year term, nr.m. president .ﬁ,d___ ww.w.,
during two Congresses. The possibility of Hn_..nn:om to um&coﬁ_.; F:Hm
further lengthened his time horizon. The presidents umm:g.mxmnncn.ﬂ, u. -
ministrative, and foreign-policy powers armed the office 5.:_... the power
to change the path of public policy. F.mmwn_marw, nw:E m._,.mnwm policy uwnzmﬁw
aimed at directing policy outcomes and ?:EEW muar:m.p_ support wel
into the future, and so would define the national intersst :..?4:: am Ew..
spective achievermnents that cultivate 2 chosen Ezczmm. constituency. Presi-
dents could be expected to build new national political orders or o uJ
ticulate existing ones. The president would tend to pursue :uﬂo:....
interests more proactively than Congress, more coherently: n:z.w for .W.E..nﬁ
time horizons. While the Senate embodied [Roger] Sherman’s aspiration
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to protect the interesis of the states. the office of the president embodied
Madison's ambition to insill in mtional policy makers the means and
motive to pursue national interests, independent of the states.

No institution would view public policy in 3 longer time horizon
than the national Judiciary, whose Judges would not have to cultivare vor-
€15 to stay in office. Compared with Congress, and like the president, the
national judiciary would have more latitude to define national interests
broadly. But judges would lack the policy ropls necessary for fine-tuning
a furure policy agenda, Judges” tools were reactive. Fhey could only re-
spond to disputes abour actions already suthorized by other instirations.
Judges could seedde disputes about existing national law and sirike down
laws inconsistent with the Constitution,. Together, these powers would al-
low judges ta defend existing political arrangements rather than o fash-
on pew ones. Judges would have incentives to interpret national interest
in the context of the political order in which thes had been appointed.
The national Judiciary would tend to frame national interests more co-

herently than LCongress but more reactively than the president.

The dejegates’ compromises, in short, produced g policy-making sys-
tem that would be hard 1o use, Different institutions with different per-
spectives on national interest would share responsibiliey for IHajor steps
i the policy process, from setting the policy agenda to implementing
lawe . .

The Constitation @ve American politicians extaordinary responsi-
bilities, while ar the sane time made ¢ extmordinarily hard for them o
fulfill ehese responsibilicies. Tt gave the Congress the duty to make Jaws for
the entire nation, but has cncouraged its members to view public policy
primarily through the fens of the short-term, parochial interests of their
local canstituents. 1c gave the president a duty to formulare plans for
achieving fisture national interests, but limited his capacity o pursue these
interests. It gave the courts the dutv to ensure the supremacy of fedem}
law, but msulated coures so they ean onlv react o mdividual conflices
about public policy long after the policvs initiation. Founded on the
principle of rule by the people, the Constitution tacitly gave unelecred
Judges the duty of rising above politics 10 protect established mational ine
tercses. Founded on the prineiple of majority ruke, the Constitution fay
obstructed and complicated the construction of majorities.

While Amwricans revere their Constitution, its paradoses have fose
tered frustration and aynicisim about their government. These fruscragions
tre rooted w e way the framers answered the agonizing questions they
cautronted: how can g popularly conrrolied government promote naton-
Al well-being without akso being a threat® fames AMadisen. Roger Shep-
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man, and the other delegates who wrote the Constitution understeod this
question just as well—and even better—than we do now, These politi-
cians crafted an answer that suited both their ideals and their vital political
interests. Doliticians desigited the United States Constitution. Ingenious
politicians use it Altering the U.S. Constitution therefore can offer no
panacea for curing America’s political frustrations. Changing the Consti-
tution is hard, and the results are unpredictable. There are no guarantees
that any politically feasible change in the Constitution today would do
more good than harm. No one who reflects on presidents’ struggle for
power in the past forey years, for example, can be contidenc that niaking it
casier for presidents to get their way would unambiguously benefit the
nation.

Inseead of changing their Constitution, Americans must learn to use it
beteer. To repeat: making this nationat policy process work requires very
broad-based political coalitions and sustained, concerted effort. To use this
government, Americans must engage in politics. They must build and sus-
tan the large political coalitions necessary to align the House, the Senate,
the presidency, the courts, and & large number of states, Building coalitions
requires understanding the interests of many different kinds of people,
forging an understanding of the comnon interests of these people, locat-
migz a conumon set of objectives that can miotivate their continuing coop-
cration, and working constantly to anticipate and remudy the endluss, in-
evitable conflicts that threaten their cooperative effore. American history
abounds with ingenious, tough-minded leaders who have constructed
politics in this way. These leaders have spotted oppartunities in the Con-
stituzion’s structueal constraints, and they have learned to mold the ambi-
puities of American politics into new possibilities for political coopera-
tiow,
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CRAIG RIMMERMAN

From The Rise of the Plebiscitary Presidency

Seholars who cxvaming American presideuts fook ot endy @t irdividuals
wise fave held the pasttivn byt also at trends tha! puark different imterpreta-
tions of the office. Here, Professor Craig Rinsernian builds on Theodare
Lown's conceps of the “plebisaitary presidency,” in which e president sceles
to goverss thraugh the dircat suppore of the American people. Likeweise, cifi-
zens view the plebiscitary presideacy as the focal point of goveeament activ-
tty Rimmmeernan belicves this vicie 1o be vastly differont from the Coustien-
tions Datent. He traces changes i the exenntives power throngh several
phases, mentioning the coniributions of prossinent scholars to an wirder-
standing of the presidency. Fromt Presidear Reosevelt ouard, Rinmernan
sasks his veaders v considor sarefilly the wnsequences of such an exalied and
strreatistic visiow of presidential poeer,

R A —-—

Th consnTuTIoNAL frnners would undoubiedly be dis-
turbed by the shift to the presidentially centered government that charac-
terizes the modern era. Their fear of monarchy led them o reject the
concept of executive popular leadership. Instead, they assumed that the
legislative branch would occupy the ceneral policymaking role and would
be held more eauly acconntable through republican government,

Congress has failed, hiowever, to adhere to the franiers” intentions and
has abdicated its policymaking responsibiliry, The legislature, with support
front the Supreme Court, has been ail too willing 1o promote the illusion
of presidential yovernance by providing the executive with new sources
of power, tncluding a highly developed admunistranve apparatus, and by
delegating authority for policy nuplementation ro the executive through
vague {egislative statutes. . .. :

The president-centered government of che modern, plebiscitary era
draws much of i power and legiomacy from the popular suppart of the
citizenry, support that 1 grounded in the developiment of the rhetorical
presidency and the exalted role of the presidency in the American politi-
cal culture. Theodore Lowi is surely on target when he identifies “the re-
focusing of mass expectations upon the presidency” as a key problem of
presidental governance since Franklin Delane Roosevelt and as a prob-
lem assocated with the rise of the pleliscitary presidency,
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The plebiscitary presidency is characterized by the following: presi-
dential power and legitimacy emanates from citizen support as measured
through public opinion polls; in the absence of coherent political parties,
presidens forge a direcr link to the masses chrough television; and sorue-
tural barricrs associated with the Madisonian govermmendal fmamework
make at difficulr for presidents 1o deliver gn therr policy promises to sthe
atzenry. The framers of the Constitution would hardly have approved of
these developments, for they had nto intention of establishing a popularly
clected monarch. Moreaver, the natere of che governmental framework
that they created acenally prevenss eccopants of the Oval Office from
meeang the heightened citizen expectations associated wath the plebisci-
tary presidency in tertns of concrete public policy, especially in the do-
mestic policy arenz. This has becane particidarly clear in the modern e
as presidents confront a more fragmented and mndependent Jegislature, 2
dectine in the importance of the political party as a governing and coali-
tion-building device, an increase in the power of interest groups and po-
fitical action committees that foster policy fmgmentation, and a boreau-
cracy that resists centralized coordination. . _

Throughout much of dhe ninecenth century, A passive president in
domestic policymaking was deenyed both acceprable and desirable, Con-
gress took the jead n formmulating public policy initiatives and expressed
outright hostility toward presidential siiggestions that particular legisia-
tien should be introduced. In fact, eardy in the nincteenth CeNUEY it was
connnonly believed thar the president should not exercise the vero wo
express poliey preferences. The prosidents primary responsibility was to
faithfully exccute the laws passed by Congress. For the occupants of the
Oval Office in the tadivonal periad, the Constirution imposed “serict
limirations on what a President could do” The constimeiona] scpartion
of powers was taken seriously by all parties, and the prevailing view re-
garding the proper role of government was “the best govermment gov-
erned least” As opposed to the presidendal government of the madern
period, the traditional et was characterized by congressional leadership
1 the policy process.

In the foreign policy arena, however, the president did esiablish hinm-
self through the war-naking power. Yet even here the president was re-
strained when compared to the occupants of the Oval Office 15 the twvere
ticth century. A prevailing view in the nineteermth eentury was that the
president should avoid invelvement with forcign nations, although nego-
tatton with foreign countrics was oceasionally required. The first presi-
denit to travel abroad on behalf of the United States was Theodore Roose-
velt. Prior to the twenticth century, some members of Congress even
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argued that the president lacked the necessary legal authonzy to travel in
this mannet.

Presidential speechmaking abso reflected the fargely symbolic chief-
uf-state roles plaved by presidents in dhie trachtional eea, Joffrey Tudis's con-
tent analysis of presidential speeches reveals that presidenss evely.gave she
kind of official popular speeches that charactenize speech-makmng m the
modern era. When speeches were given, they were conndered “nnoffi-
cinl,” and ¢hey rarely contamed policy prosouncentents. Tulis concludes
that Witham McKinley’s shetoric was sepresentative of the century as a
whole: "Expressions of greetung, inculcasions of patriotic sentimient, at-
tenpts at adding “harmony” ameng the regions of the countey, and very
geoeral. principled statenients of policy, usually expressed in terms of wrm
policys consistency with that president’s understanding Q._dnsw_wﬂuim:r
Virtually all presidents of the time adhered to the sune kind of presiden
ual speechmaking, The only exception was Andrew Johnson, who at-
wempted to rally support for his palicies in Congress %_.ocm_.,. ﬁ.:r. use of
trery demagopuery. Johnson’s “improper” rheraric fueled his impeach-
micnt charge: yet it is this ssme kind of rhetonie thar S.a,_w 15 accepted as
“proper” presidenttial thetoric.

The reserved role played by the president in the nineteenth century
was clearly i keeping with the intention of the constitutional framers. . .

-« -Yet as the United States headed into its second full cenrury, this
situation was to change, as congressional povernment began to yicid to
the presidentially centered form of goversianee that has characterized the
modern period.

Students of the presidency have identified @ number of fctors n_.mz
have led to the development of the medern, personal. uu_r._vm.«.nm.n_i. presi-
dency as we know it today. The personal presidencey s “an office of tre-
mendows personal power drawn from the people—-disectly through Con-
gress and the Supreme Court—and based on the new demiocratie theosy
that the presidency with all powers is the necessary condition for gov i
tng a large. democrate nation. Its development is rooted in changes _:_
presidential rhetoriv, the offors of dhe progressive reformers of the ﬁ;._w,f
twentieth gentury, the Great Depression and Franklin Delano Loosevelrk
MNew Deal, she role of Congress in granting the exccutive vonsiderable
discretionary power, and Supreme Court decisions throughout the rwen-
ticth ceatury that bove legivimated the central role that the president
should play i the domestic and foreign policy arenas, ..

Presidential scholars have contributed to the presidentially centered
government and che accompanyiog citzen expectations of pressdential
performance that eharcterize the development of presdential power
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since Franklin Roosevele. The “cuit of the presidency,” “rexthook prisi-
dency!” or “savior model” was developed 1n response o FIIRs leadership
duning the Great Depression, and it prevailed through the presidency of
Jobn E Kennedy, Underlying this “cult” or model approach is a firm com-
mement to the presidency as 1 strong office and to the desirability of this
tondition for the poliucal syscem as 2 whale. Political science rexes wrr

ten during this period concluded approvingly that the presidency was
growing farger, while gaining more respousibilities and resources. The use
of laudatory labeks, such as “the Wilson: years “the R aosevele revolution,”
“the Eisenhower period,” and “the Kennedy Camelot years” also fostered
the colt of the presidency and reinforced che noton that the president is
the key figure in the American political syseem. ..,

Perhaps no other work contributed more to the development of this
approsch that Richard Neustades Prasidential Pewer, which was Brse pub-
bished in 1964 Representing a sharp break with the legalistic and consti~
tutional approach that had dominated presidential scholarship up unel
tha time, Presidential Power reinforced the notion that strong presidential
leadership should be linked o good governiment, Neustadt eschewed
strice legalistic interpretations of presidential power and instead conceived
of power in the following way: **Power’ | defined as personal influence
on governmental action. This [ distinguished sharply—a novel distinction
then—from formal powers vested in the Presidency” For Neustadr, the
Franklin Delano Roosevelt activise presidency was the ideal model for
presidential leadership and the exercise of power. Future presidents, ac-
cording co Neastade, should be cvaluned on the basis of how well they
achieved die standards set by Rousevelr. Like presidensial scholars of his
time and many since, Neustadt rejected the framers' view that the Con-
gress should be the chief policymaking branch and thar the president
should b constrained by numerous checks and balances, fnstead, Neustads
spoke of “separated institutions sharing powers.”

As Neustadr and other scholars embraced a presidentially centered
form of governiment, they failed w recogmize the comserjuences of impos-
ing & new interpretasion of the political order on a governmental frame—
work jooted in Madisenizn principles. One such consequence has been
that as presidents aeempt to meet che heightened expectations associated
with the modern presidency, they are sometimes driven to assert presi-
dential prerogative pawers in ways that threaten both constitutional and
democratic principles. The johnson and Nixon presidencics, in particular,
provided empirical evidence to support this concern. In response, presi-
dential scholars embraced a new model for evatuating presidential power:
“the imperial presidency:™
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Concerns about excessive presidential power were artieutated in light
of Lyndon Johuson’s legishitive victories in the 19605, Johnson’s and
Nixon’s decisionmaking in dhe Vietnam War, the Nixon/ Kissinger Cum-
badian debacle, and the Nixon presidency’s disgrace in the wake of Wa-
tergate.” Presidential scholars began to question whether presidential
ﬁﬂm:mmg would necessarily lead to the promotion of the gencrl welfare.
Scholars spoke of the pathological presidency, reinforcing many of the
constitutional framers’ fears regarding the consequences of concentrating
excessive powers in the executive. ’

Writing io this vein and responding to presidential excesses in the
conduct of the Viewam War and the Watergate scandal, Arthur Schie-
singer, ]r., developed the concepe of the “imperial presidency.” Schiesinger
recognized thae the syscem of checks and balances needed vigorous action
by one of the three brnches if the stalemate buike into the system was o
be avercome. Schicsinger believed that the presidency was best equipped
to flf this role. Rather than rejecting ceneralized presidential power per se,
he spoke of presidential abuses: “In the last years presidential primacy, so
indispensable to the political order, has wrned into presidential SUPTERIACY.
The constitutional Presidency—as events so apparendy disparate as the
Indochina War and the Watcrgate affair showed-—has become the inpe-
rial Presidency and threatens 1o be the revolutionary Presidency.” Schie-
singer placed much of the blame for the imperial presidency on presiden—
tial excesses in foreign policy. . . . Truman, Kennedy, Johnson, and Nixon
interpreted the Counstitution w permis the president to comumit American
combat twoops unilaterally, and the prolonged Viemam War encouraged
forcign policy centralization and the use of secrecy. The imperial presi-
dency, or “the presidency as satan model,” can also be applied to the Nix-
on administration’s domestic activitics, including wiretapping, the use of
mpoundinents, executive branch reorganization for political purposes,
and expansive interpretasions of executive privilepe.

Schiesingers amalysis is an important contribution to the seudy of
presidential power because it recogmizes the Hantations imposed by the
framurs and the potentally negative consequences of the plebiscitary,
presidency. .. .

The plebiscitary presidency has been a key source of presidential
power since 1933, For presidents such as Ford and Carter, however, the
heightened expectations assoctated with the personal, plebiscitary presi-

*Set i motion by strong presidens, these diree n?womﬁ.!n_..n profonging of the war in
Viewna, the bombimg of Victnams neutral neighbor, Cambodia, and a pressdentiat H.m:::-
iimnon’ beavy nvolvement wn and coverup of the borglary of the Bemocmoc Pary's Wa-
resgate Hotel-based clection hexdqguicters—all gready divided the oation.—Eps,
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devcy have abso led 1o citizen unhappiness and characterizations of presi-
dential fatlure. The Carter presidency, in particolar, reinforced elements of
the plebiscitary presidency. As 2 “trustee” president, funmy Carter rein-
forced the notioa that as the clected representative of ali the people, “the
presidens must act as the councerforce to special mrerests” and provide the
feadership necessary in seteng, the policy agenda and miroducing “com-
prehensive policy proposals” Charles Jones makes a persuasive case chat
Carter’s vision of the trustee presidency was anatleenia to a Congress that
had just passed a series of reforms designed to wme the wnperial Nixon
presidency. When Carter tried o introduce wnpopular energy conserva-
tion policics and cue back "unnecessary damns and water projects” because

they represented the “worst examples of the pork-barrel” he challenged
Congress and the American people to reject politics as usual. In this sense,
he was displaying a scyle of presidential leadership unscen m recent years,
one that reinforced the plebiscitary presidency while ar the same time

challenging some of the assumptions on which it is based. Unlike his iin-
tediate predecessors and successors, Career at least tried to heighten the

level of dislogue around resource scarcity concerns. He soon learned,
however, that his unwillingness o cultivate congressional support for his

policies and his eall for a shared sacrifice on the part of the American

people undermined the plebiscitary foundadons of the modern presi-

dency. His 1980 presidential chalienger understood Career's problems

quite well and was determined not to repeat them. Ronald Reagan’

campaign and governing strategies accepted and extended the plebisci-

tary presidency. This helps to accoone for his victories in both 1980 and

1984, , .,

In the American political system, presidents perforim rwo roles thar in
other countries are often filled by separate ndividuals. As head of the 1na-
tion, the president is required to play a unifying role of the kind played by
woiarchs in Britin, Nonway, and the Nethertlands or by presidents in
France, Gernnany, and Austria. In addition, presidents serve as polirical
leaders,"a post held in these other nations by a prime minister or chan-
cellor” This dual role virually guarantees that American presidenes will
occupy the central pohtical and cultuml role as the chief spokesperson for
the American way of life. Political scientists, historians, and journalists
have all winforced and popularized the view that the presidency is an of-
fice of overwhelnming symbolic importance.

Ouly recently have political scientists begun to challenge this perspec
ave and discuss the negative consequences of such lhwro worship in a
cowntry that purparts to adhere to democratic principles. Barbara Hinck-
ley caprures these issugs well in her cecent analysis:
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Iz is the magic of syibolism to create dhusion. But iflusion has costs that sy be
considered ww,._cau.:u:mm. wachers of pohnies, and (oture presudens. Is the nation
best served by carrying on the symbalism or by challenging uo? .mrccmm the ;4...
rontradictory pictures, i a kind of schizophrenic fashion, be carried on together?
i so. what line should be derwn and what acrommodation made betwnen the
owa? The questions are cosmponnded by the pecoliar openness of the office
changing interpretations. By definition, all institutions are w_é.:.“a by the expecta-
tions of relevant actors. The presidency s particularly suscepible to such influ~

L. .

As we have seen i our study of the Reagan and Bush presidencies, presi-
dents arempt 1o build on their symbeolic tuportance 1o enhance their
public opinion ratings and ro extend the plebiscitary ?.r...:%.“:nﬁx_arc up-
shot of this actvity over the past sixty years is that the public cquates the
president with the navon and the values associated with Amserican excep-
tionalism. A president, such as Jimmy Carrer, who attemipts o nrm:n.:mn
traditional clements of presidential symibolism and demystify the trappings
of the White House, is treated with disdain by the public, the press, and to
a certain extent by political scicagsts. ...

This book suggests that Presidenss Weagan and Bush E:H,a to for-
eign policy when they encountered difficubtics in nn.:mwi“_dm their mmc::..mv
tic canmtpaign promises into conerete public policy and in meeting the
demands of the plebiscitary presidency. Presidents who are n...n:,.n_# .ﬁml
tween citizens’ expectations and the constraints of the Madisonian policy-
making process” fook to the foreign policy arena in an effort to promote
the values associated with American exceptionalism, .

Any of the wamples discussed . . . provide angple opportunivy to ex-
plore these themes. The lan-Contra affair, in _Eanm_ai. rinses compel-
ling questions regarding presidential power in the foreign policy arena. In
lighe of the aggrandizemaene of presidenual power n,ruﬁ nrugnnnwﬁmm the
Viewram War peeiod and Watergate and the resulting congressional re-
sponse, it is unpoctant o ask students why a v:u_mEn:ﬁ anddor fas stadt
wonld emiploy some of the same strategies in dealing a.S.m,.ﬂ ﬂ..o:m_.nmr the
miedia, and the American people, The role of covert activities in a demog-
racy also deserves considerable atrention. . _

If scholars of the presidency are wuly nemmnn:nL é:.r. maqr._&?:m a
pedagopy and presidential evaluation scheme rooted i critical education

“James Madison’s plan for Awerican governmienc limits sach branch by checking and Bal-
ancing the power of voe bmnch agamst acethar Lt . e Council
FPurmg President Reagans admiostraoae, wiembers of s Navonal Security ounci
{NSCh were sharged with secredy selling arms to tran w arder to fond ant-commundét
Micaraguzn Contra activities. -~ Eps.
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for catizenship, then theie studenss must be asked 1o consader why so hlde
questiontng generally occurs regarding the role of tye president in com-
Blittig American toops 1o war. The Persian Gulf war was 3 case mpoine.®
{t begped for serious discussion, reflection, debate, and questioning about
the Bush adnunisteation’s [oreign policy decasionmaking. Some argued
that these who dissented from the president’s forenm policy serategy were
un-American and snpatriotic and were trying to undermine the troops
who were already i the Middle East. in fact, i citizens fail o question
president’s decisionmaking, then they are giving the president vietually
unchecked power to do what he wants witls their lives, The failure o
ynestion 3 president abdicates all of the prmsiples of a nieaningful and
effective democracy and embrages the dictates of an authormanan and
totalitarian regirne This is, of course, the logieal comequuence of the pleb-
iscitary presidency.,

Alexis de Tocqueville spoke of a biind and unreflective patriotism that
characterized the American ritzenry during the ninceenth contury. He
would surely see evidence of such patriotist in America today. There is
licte doubt that such patriotism can be comtected to the relatonship of
the citizanry wo the state and the office of the presidency. No modern
president can expect to suceeed without the support of the public. Yet this
support naust be grounded ina firm refection of the warealistic notion of
presidential power. Citizens who respond 1o the presidency in a highly
personalized and reverential mauner are likely to be disappoinced by pees-
wdential perfornance and are akso likely 1o embrace political passivity and
acquiescence in the face of presidential power, ln the words of Benjanin
Barber, “democratic polieics thus becomes a matcer of what feaders da,
something thar citizens watch rather than something they do’™ As this
book has pointed out, Kanald Reagan and George Bush hicightened these
expectations even further by vsing techniques that cmphasize the plebi-
scitary, persotal character of the modern presidency. Ross Perot’s [992
presidential campaign was finmly rooted in plebiscitary principles. His
proposals for nation-wide town mectings sod an clectronjc democracy
scheme reflected support for government by plebiscite. To Ferot, running

“The Perian G War oceurred within a rwo-month petiod in cathy 1991, Backed by Fiouse
and Senate resolutions of suppoci—-not an acteal dechirnion of war—¥ressdent George
H.W. Bush sent 185, toops i the Persan Gulf g past of a mulnaton coalitwn to force
Iracp President Saddam Hussem's mifitary ont of Kuwai The Unied Seaces expertenced
quick and dramate suceess. wich CNN coverage hrnging the war dircetly (o Americans
daily. ears biter, questions rematned about the long. seram effectiveness of the olitary strkes
e weakeanng e Trag taeeat, T 2033, President George W Bush onlered an uwasion of
irag, clamning thae Saddam Flussemn posessed weapoin of mas destrecton, an alleganon
later found o be false - Eps.
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as an outsider, ann-cstablshmen candadate, such a plan was despertely
needed to chatienge the gridiock growing cur of the Madisonian pahey
process wiid Two parey system. His proposals also caabled him o enphae
size his own leadersing abilies and clanm that he had the necessary jead.
ceshup and enreprencurial abiliies to break governmiental pasalyss, In
dotng so, Perot reinforced the direce bine beoween the presideney and thie
Awrerican prople. Any course vi the presideney should examine Perots
government-by-plebiscite proposals and the broader unplicatons of his
apparent willingness o bypass the congressional policy pracess and the
owo party systenl The amount of acention and popularity that Perot’s
campaign parnered in a short period of ne sugpests snce agmn that the
plebscatary presidescy is an tmportane explanatory consteuct. It also en-
courages polincal scienusts to study, with renewed vigor, the relationship
bevween the presidency and the citizenry.

For many sundents, the presidency s the personificanon of demo-
cratic politics and, as a resuly, monopolizes “the publie space.” This view
impedes che developmient of the meaningful and eflective participation
tweded by ciizens as they atternpt to control decisions that atfest the
qualiey and dircetion of their lives. Presidential seliolars have been devel-
oping a more realistic understnding of the changing sources of presiden-
tal power and how mdividual presidents have used these powers through
the years. We would alsa do well to consider Murry Edclman's claim thar
“leadership is an expression of the madequate power of followers in their
everyday hves” This is particularly imporant as we begin to evaluate the
Bush presidency: It 15 also the firse step toward chalienging the plebiscitary
presidency and achieving a more reabistic and successful presidency; one
tha is grounded in prmsciples of democratic accountability and the devel-
opment of citizenship.

31
JACK GOLDSMITH

Frowm Power aud Constraiut

Many of today’s siudents of American government do not have a Sfirst-haud
rerenbrance of Septearber H, 200 Yer the evests of thar dep—ihe attacks
o the World Trade Center and die Pentagon and the erash of another hi-
Jacked airplanc it Penmsylvanio—marked the begienting of 2 {Var on Torror
that kas remained a key element of American Sforeigu and defense poficy in
the years sinee._fack Goldsawith looks at the tap: that President Barack:
Obawmas adminisiration foped to chanpe the Bush-en ESPONSE Lo forror-
iswt. Obama planned to make sigmficant policy shifis, bt ouer i affice, e
eontinicd certain tactics when fre_faced the reality of theeats to the nation’s
secunty. Goldswitl points ont that presidential snsdidares aho e praipned
o a sedisced role for the exventive franch i wilitary bvohrement have often
had 1o chauge corrse once i effice. “The View from the Oral Officc™ it a
wniguie ene. Frture candidates for the presidency might do welt 1o sonsider
Galdsmish'’s adwenition. Toward the end of the exeerpt, readers learn wint
a presidential “synopticen ™ is. Though the tenm uright be e and a e
dense, presidrats today are oware that “many can seatels one,” as Goldsmitly
says, and that presidenial acttons are ehecked mnd babaneed by snany for
in the Awmerican polity: “power und conssraing. ™

“TRAGICALLY, THE CURRENT ADMINISTRATION chose to respord
fto the 9/11 attacks] with [a] series of annecessary, selfinflicied wounds,
which have gravely dimimshed our global standing and damaged our rep-
uaion for respecting the rule of law” said Harold Hongiu Koh, two
maonths before the election of 2008, in a Senate hearing on “Restoring
the Rule of Law” Koh was at the dme the dean of Yale Law Schoot,
He was also the former Assistant Secretary of State for Democracy, Ho-
man Rights and Labor during the Clinton administration: a passionate
leader of the human rights movement; and a feading critic of the Bush
administration’s counterterrorism policies, After summing up his indict-
ment of Bush-cra sins, the man who the following year would become
Barack Obama's wop State Departnent lawyer looked ta the future. “As
difhicult as the last seven years have been Koh said, “they loom far fess
inportant in the grand scheme of things than the next vight, which wail
determine whether the pendulum of US, policy swings back from the
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From The Dynamic Coustitution

The Supreme Conrt ahwaps gets o lot of prdfic attention when vacancics
oreter dnd a mew president wominates seplaceinents whom the Sciase nmst
confirm. Yir dehind the wedia spotlipht accorded to Conrt nominees lie sev-
eral Basic principles necessary to undersiand the role of the Suprense Conrt
in American government. Constitutional kaw professor Richasd Faltont raises
the issue of micrpreting “a very ofd constitution. ™ He discusses the trpor-
tance of precedesst, i terms of the rension benveen mainiaining and over-
rning past deasions. Gieing guidance to fower cousts by rreating “rdes
and lests™ is another sesponsibifity of the Suprerwe Courrd. By sclecting the
cases it awill bear, the Ceurt deienines wival areas of the kaw it wil] in-
[wence. Fallon explores scveral contropersial topics in constitational law ro-
day: the Cowrt’s relationship 1o the majority of Americans and to eleeted
officials, the phitosaphy of “erigiuatism” held by same. Stpreme Conrt gus-
sices, aned lwe “wioral rights” approaclt 1o jnrisprudence. Cases mentioned i
the excerpt sueh as Brown v. Board of Education and Roc v. Wade are
Jamiliar to students of Awmerican goverment, Etimately, Fallon writes, the
resoluitton of de complicated ser of comtroversies that sl areund the Su-
prese Conirt comes from a less fofty, more practical consideration: decisions
need to “produce gaod results overall,” resilis that the American people -
dorse,

WRITING [N 1936 [N AN IMPORTANT CASE invalidasing the cen-
terpiece of the New Deal’s farm program, justice Ovwen Roberts tried to
blunt criticism by saying that the Supreme Court’s job was not to exercise
any independent judgment about the wisdem or cven the possibly urgent
necessicy of challenged legistation, but simply “to lay the ardicle of the
Constiestion which is invoked beside the statute which i challenged and
to decide whether the latter squares with the former," The Constitution’s
meaning, he implied, was almost invariably plin. In cases of doube, others
have suggested, research into che “original understanding” will ordinarily
resolve any uncereinty.

-+ Roberns' porirait of the judicial role was more fanciful than realis-
tic. (Ome wonders whether Roberss himself would not have acknowl-
cdged as much in less defensive moments—-f not in 1936, then surely a
year later, when bis so-called “switch in ame thar saved nine” ended
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the constitutional crisis that had provoked Franklin Roosevelts Court-
packing plan.; Often the Constitution’s plain text will give no simple
answer to modern constitational questions: Which utierances lie within
and without “the freedom of speech”™? When is a search or seizure “unrea-
sonable” and thus forbidden {rather then reasonable and thus permissible)?
Which goveramental classifications arg consistent and inconsistent with

au RN

the equal provection of the laws™?

When the text gives no obvicus answer, few would deny that the
original anderstanding of constitutional language is relevant, but it is ofs
ten hard to apply eighteenth- and nincteenth-cenrury undersizndings o
modern problems. . ..

What s more, many strands of judicial precedent seem inconsistent
with the original understndings of constitutional language, and once
precedents have been established, nearly everyone acknowledges that they,
too, need to be reckoned with in constitutional adjudication, A particu-
larly clear example involves the constitutionality of paper currency. The
issuance of paper money very arguably exceeds the original understand-
ing of Congress's power, conferred by Article I, Section 8, Clause 5 of the
Constitution, 1o “coin Money” Had the framers wished to empower
Congress to issue “greenbacks,” they could easily have said so; the autho-
nizton o “coin Money” seenis to speak more narrowly. But the Supreme
Court beld otherwise in 1871, and a reversal on this issue would provoke
ecanontic chaos.

Another example involves race-based discriminstion by the federal
government. Although it seems clear that no provision of the Constitu-
tion, even as amended, was originally understood o bar discrimination by
Congress {as the Equal Protection Clause, enacted in the aftermath of the
civil war, only limits action by the states), the Supreme Court has treated
race-based discriminations by the federal govermmuent as “suspect” for
more than sixty years now and has subjected such diseriminations to
“strice” oy “searching” judicial serutiny. Regardless of whether the earlicst
cases were rightly reasonted, the wmtter is now considered by nearly every-
one 10 be setded by precedent and evolving moral understandings. in-
deed, cven Supremie Court Justices who maintain in other contexis thae
constitutional adjudication should reflece “the original understanding” of

- constitutional language have accepeed judicial precedents applying equal
- protection norms to the federal government {and, more contraversially,
 have cited these precedents as authority for condemning federal affirma-

tive action programs).
It 15 true, of course, that the Supresme Court is not zbsolutely bound

“by precedent. Sometmes it chooses to “overruie” itself. But the largely
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discretionary judgment of when to follow precedent and when o aver-
rule it anly adds a further judgmental element o constitutional adjudica-
tion in tie Supreme Court,

When the various relevant considerations are afl put into play;, [ have
suggested repeatedly now—largely following Professor Ronald Dworkin
on this point—that Suprerne Conrt Justices typically decide how the
Constitution s best interpreted in light of history, precedent, and consid-
erations of moral desirability and practical workabihty. All of these factors
are relevant. No clear rule specifies which will be controlling in 4 particu-
kar case. In this context, political scientists repeatedly emphasize that the
voung patterns of Supreme Court Justices tend 1o be relasively fthough
not parfectly) predicrable on the basis of their polincal ideslogy. In view
of the judgmental character of constitutional adjudication, it would be
astonishing if the results were otherwise.

To say this is not to imply that the decisions of Supreme Court Jus-
tces are crudely political. The Justices function ... as 1 consticutional
“practce,” which subjects them to a number of role-based constmints.
They must reason like lawyers snd take account of eext and history us well
as precedent. They work i the mediom of constitutional law;, not parmisan
politics, and the medium of law—with its characteristic techniques of
reasoning—iimits, shapes, and channels the Justices’ search for the besc
interpretation of the Constitution. Nevertheless, the uature of constitu-
nonal interpretation leaves abundant room for the excreise of legal and
sometimes monl imkigination.

Nor, m assessing the scope of judicial power, is it always helpful or
even strictly accurate to think of the Supreme Court as engaged solely in
constitunional “interpretation.” Among the Conrt’s characteristic modern
funcrions is to formulate rules and tests for application by lower courts in
future cases. This process of course begins with an interpretive search for
“the meaning of the Constitution.” Before reaching a conclusion, how-
ever, the Court frequently needs to make a lot of practical Judgarens,
formed by its sense of likely consequences. In my view many of the
Court’ rules are better viewed as devices to “mplement” constirutional
values than as “interpretations™ of constimtional language. Among the

clearest examiples of constitutional “unplementation™ as @ function distinct

from pure “interpretation” comes from Miranda v Arizona {1966), which
introduced the requirement that the police give so-called Miranda warn-

ings. Although admittedly an extreme case, the Mirnda decision exempli-
fies a broader phenomenon. Many of the doctrinal tests . . . lack clear

roots i either the Caonstitution’s language or i listory. The Suprene

Court has devised them in order to implement constitutional values, but
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they do not cmerge from the Consticution throwgh a process that would
naturally be described as one of interpretation.

Ome final deeaif about the role of the Supreme Court deserves men-
tion in x discussion of judicial poser. Under the current statutory scheme,
the Suprere Coure eujovs abmost complete discretion about which cases
to hear and not 1o hear. Courts in the United Staces decide tens of thou-
sands of cases every year, The Supreme Cours could not possibly review
every decision Iwolving 1 federal constitunonal queston. After experi-
menting with various other schemes, Congress, by statute, has provided
tiat the Supreme Court simply gets 1o choose which cases decided by
lower courts it would fike to review. [n 2 rypical year, the Court is asked
to review more than 7,000 cases, out of which it has recentdy selected
fewer than 106 For the most part, the Court agrees o decide thoese cases
that the Justices think most important. The Supreme Courts power o
choose its own cases 15 an important one. which permits the Court to
establish and pursue any agenda thae ic anry wish to adopt—ifor example,
by expanding constitntional rights or powers in some arcas or pruming
them in others. . ..

The breadth of the power exercised by courts, apd especially by the
Supreme Count, naturally gives rise to recurrent debates and anxiety. As
lawyers and judges worry about whether and when it is legitimare for
courts to invalidate legistation based on their interpretation {which others
may not share) of 2 very old constitution, they have at least two concerns
in mind. One involves public acceptance of jodicial review: Under what
circumsiances, if any, mighe the American people simply refuse to put up
with having courts imahidate legishation that popular majorities support?
What would bappen i a popular President defied 2 very unpopular judi-
cial ruling? Might the people line up behind the President. eather than

- behind the Court? A second question invelves the mornl and political
Jusaifiability of judicial review, especially in light of the relatively free-

wheeling way in which it is sometimes practiced: Haw, if at all, should

courts go about deciding constitudonal issues such that the American

people ouglt to put up with their doing so?

© These are perennial questions in American constitutional law and
American politics. But they have arisen with special sharpness at some
ames in constitutional fustary—for example, during the Lachuer era and

then when Richard Nixon promised to appoint “serict coastructionist™
Justices who would halt the excesses {as he saw them) of the Warren

Court. In recent years conservative critics of the Supreme Court have

Hound a focat powne for criticism in the Courts 1973 decision 1in Roe

Hade, which held thar absolute prohibitions against abortion vielate the
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Constitution during the penod before a fecus becomes viable or capable
of surviving ouwsside the womb, Although resirictions on abortion un-
doubtedly curtail “iberey” no one believes thar the Iue Process Clawse—
the provision on which the Court based its decision——was origimally un-
derstood or tended to protect abortion rights, The Court based its
ruling partly on precedent, partly an a contestable judgment that it i un-
reasonable o mike women bear an unwanted ferus.

In objecung o decsions such as Ror, crities often maingain not just
that the Court reached the wrong decision, but that it is not fair or “le-
gitmate” for che unelected Justices of the Supreme Court to exercise a
power to thwart the judgments of poliical majorities—-ar least when leg-
sslation is not in fla contravention of the Consticution's originally under-
stood meaning, This challenge, to which Alexander Bickel gave the label
of “the counter-majoritarian difficulty,” deserves o be taken seriously. But
it bears emphasis that charges of “countermajoritarianism™ can be leveled
at conservative as well as liberal judicial decisions. . . . [1]n recent years, the
five Justices of the Supreme Court whe are gencrally labeled most “con-
servative” have invalidared numesous pieces of federal regulatory legrisla-
tion, including the so-called Violence Against Woinern Act, on the ground
that Congress lacks authonity to enact it. Conscrvative Justices have also
voted to subject federal affirmatve action progrins to strict judicial scru-
tmy, even though no prevision of the Constitution was originally under-
stood 1o bar affirmative action {or other forms of ace-based discrimina-
tanj by the federal government. Conservative Justices have also voted to
strike down popularly cnacted restrictions on commmercial advertising,
even though it seems highly doubtfial, at bes, thae the First Amendment
was origimally anderstood o prorect cotmmercial advertising.

Agminst the background of the countermajoritarian difficulty and re-
Iated anxicties, judges and Justices openly debate questions of judicial role
and interpretive methodology, often in the course of opinions deciding
actual cases. Nor are debates about constitutional methodology confined
to the courts. When Presidential candidates ralk about the kind of judges
and Justices that they would lke to appoint, issues of proper interpretive
methodalogy enter a broader public arena. Similar debates occur when
the Senate considers whether to approve the nominations of candidates
put forward by the President to become federal judges.

In recent years, at least two (highly conservative] Justices of the Su-
preme Courr, Antonin Scalia and Clarence Thomas, have occasicnally
maintained that judges and Justices should rerounce interpretive method-
ologies that require them to decide how che Constitution would “best” or
most fauly be applied to modern conditions and should decide cases
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based solely on the original understynding of constitutional langisagrom—
what it was understood to mean by those who rabfied it. Because vire-
ally o one denies thar the origmal understanding is referart to consti-
wiional adjudication, it is often hard o gauge the precise scope of the
difference berween so-called originalists and their opponents. But origi-
nalists often claim that their methodalogy is sharply distinctive..

Insofar as originalism is sharply distinctive, however, critics UFEE WG
forcefisl objections. First, the “original understanding” of some constitu-
Henal provisions may be far out of touch with current realitivs. For ex-
ample, .. the principal basis for claims of federal authority to regulate
the economy is 2 constitutional provision empowering Congress to TegU~
late “Commerce . .. amaong the several States.” It is highly quustionable
whether Congresss segulatory audhority in this vital area should depend
entirely on the understanding, thar prevailed in whar President Franktin
Roosevelt, in championing the need for federal power o defeat the Great
Depression, referred to as “horse and bupggy” days.

A second problem, to which 1 have called attention already, is thae a
great deal of modern constitutiomal docerine that is now teo encrenched
1o be given up seems impossible 1o Justify by reference to the original
understanding. Originalists do not mainein otherwise. They generally
concede that their theory mnst make an exteption for issues sestled by past,
enteenched judicial decisions—or ar least some of them. It is issues of
consistency that give originalises troubie, for they do not contend that all
erronecus precedents should be immune from correction. To tke perhaps
the best kaown example, prominent originalists insist tirelessly that Ree »
Tade’s recognition of constitutional abortion rights cuglit to be over-
ruled. Buc what distinguishes Ree from the precedents thar originalises
would leave unaliered? In essence, originalists reserve the right o pick
which precedents to reject and which to accept, largely on the basis of
their own judgments concerning which are smportant, desirable, and un-
desirable. Once it is recognized that justices must make judgments of this
kind. originalism fails in 1ts own aspiration to exclude the Justices” moral
and political views from constitutional adjudication. It is a philosophy
availzble 1o be trotted out in sonte cases and ignored in others.

Confronted with objections such as these, originalists comimonly in-

- sist that it takes a theory to beat 2 theory. Many originalisis believe the
- best defense of their method is thae it is the least bad of an imperfect lot.

Others believe thar alternanve approaches to constitutional adjudication

: are better.

Anather pronunent theory of constitutional adjudication rests on the

premise that the Constitution embodics “moral™ righis. According o this
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view, the Consttution’s framees and mnfiers did not invent such righss as
those 1o freedom of specch and seligion and 1o the equal protection of
the laws. Rather, they recognized that such rights already existed as inoral
rights, and they incorporated those moral rights into the Constitution.
Those holding this view would say, for example, that the Equa) Protection
Clause exeends as far as the moral right to teatment as an equal and thus
Justifies the resolt in Brown v Board of Education, even if the framers and
ratifiers of the Fourteenth Amendment would have thought otherwise. At
its foundarion, a “maoral rights” approach to constitutional adjudication
must posit that the courts are berrer at identifying moral teuths than are
members of Congress and the stare legislatures, perhaps because the lattey
are subjest to political pressures to which the foriner—wha have more
oppormunity to be long-sighted and deliberativie—are not, Critics of
vourse mamtain that this approach invites judges simply to impose their
personal moral views. Judges, they insist, have no monopoly on, and in-
deed no special insight into, moral wruth,

In view of the objections to both originalism and a “moraf righes” ap-
proach, somu: observers call for greater “Judicial restraint” in invalidating
legislation. When members of Congress and state legislators enact statutes,
they have presumably considered wihether the legistaion violates the
Constieution and determined that it docs not. In bight of this presump-
tion, advorates of judicial restraine have long contended—since the Loch-
uer era and even before—hat the Supreme Court should accord “defer-
enve’” to the ronstitutional judgments of other branches of government.
Accarding to one faimous fornulation of tus position, the Court should
invalidate satutes only when Congress or 1 state legislature Tras made 2
“efear mistake" about what the Constitution permits. This is by no means
a wholly implausibie position, but it would call for a dramatically reduced
Judicial role. it wonld also cast retrospective doubt on many of the Su-
preme Coures most celebrated decisions, including some that have pro-
tected the rights of racial minorities, safeguarded political speech, and ¢n-
forced voting rights.

Believing that the Court showld retain a robustdy protective role in
these areas, the late constitutional scholar Johin Hart Ely argued for defer-
ence to myorites exdpt i cases involving clains of minority tights or
rights to participate in the political process. He justified this approach by
arguing that the Constitution’s predominant commitment is to political
democracy, and that courts should therefore intervene to make sure that
the processes of political democracy function fairly. Amoung its implica-
tions, Ely’s theory would stop courts from invalidating afficmadive action
programs {which disadvantage the white najoricy, wot a eacial minority)
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and recentdy enacted statutes that discrininate aganst women {who are 2
rumerical majority, not a minoriry, of the population). Ely did not daim
that the Supreme Coure actually follows his theory, only that it should,

Other participants in constitutional practice defend 3 more Aexible
appsoach te constitutional adjudication, such as they believe the Gourt
has characterisdcally practiced, partly based on an analogy w the way that
Judges decided cases under the so-called conimen law. Well into the nine-
twenth century, Congress and the sete Jegislatures still had enacted com-
paratively few sututes, and the most basic law—ealled the common law—
wis developed by judges on the basis of custom and reason. in deciding
cases at commen law, judges begin wich the rules as formudared in prior
Judicial decisions, but they ako enjoy some fexibilicy o adapt those-rules
s circumstances change or as custom and reason require. Under the ap~
proach advocared by commron-law constitutionalists, Supreme Court
Justices should employ a comparably Aexible approach in deciding consti-
witional issues. They should always begin with the text of the written
Cansticution, with which any interpreeagion mast at least be reconciled.
And they should wreat the original understanding as abways relevant and
often decisive. But, it is argued, judges and especially justices should akso
give weighe to previous judicial decisions, including those that depart
from original constitutional underseandings, and they should wke express
account of what is fair, reasonable, workable, and desirable under madern
circumstances, becanse we will get better constisutional law if they do so
than if they do not. Critics, notably including originalists, argue that the
conunon-law approach gives too large a role to judges, who are invited to
thwart the wishes of democratic majorities based oa their personal no-
tions of justice and workability,

As the seemingly endless debace perbaps sugpests, it may well be that
questions of appropriate interpretive methodology admir o geweral an-
swer—and that there can be no categorically persuasive rejoinder to the
countermajoritarian difficulty either. The justification of the Supreme
Court’s role and interpretive methodology, if any, may well depend on the
substautive fairness and popular acceprability of the pardeular decisions
that it inakes across thu sweep of tme. For now, ar least, the people of the
United Seates appear to have accepted a judicial role in adapting the Con-
stitution so changing perceptions of need and frirness. But their accep-
tance of a flexible judicial role should surely be regarded as contingent,
based on an assumption—grownded in our raditions-—that Judicial re~

- view as historically practiced has tended wo produce good resules overall: it

is a usefut device for promoting substantive justice and for reaching resules

. that are broadly acceptable 1o the American public in ways that are at least
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tolerably consistent with the consntutional ideal of "2 government of
laws, and not of men.”

Alexander Backel may have had a thought such as this in mind whes
he wrote, somewhat emgmatically, that the Court “labors under the obh-
ganon to succeed” If the Court wust somehow succeed in order o
Justify the role char it plays, and if success depends an reconciling nrn con-
testable demands of substantive justice with somctimes competing un-
peratives of adhering to sertled miles of law and of rendering nmnn!‘w:m
that the public deems accepiable, it 15 easy wo understand why the pracrice
of judicial review should provoke ongomng anxicnies and debate. .

42
MARCIA COYLE

From The Reberts Cosrt

Eegal analyst Masera Coyle offees un iuside ook into the U S, Supreaie
Ceirt and 5 nivie_jusiices. The Conrt’s decieion on the rortstitulionefity of
ihe Aifordable Care Ad fealled, for shari, controversially, “Obaunicare™) pra-
wides the backdeop for Cople’s narrative. She sets the seene by addressivgy the
sension hetrweeens the Conrt’s lepaf role and sts political role. 1hich is 1e?
Both, praybe, The Bush v. Gore decision that detereined the winner of the
2000 presideniial eleciion has refevance, Caple wores, as she cxpluses the
complex: debate over whether the Supreme Court i o poliiead bnnach of
goreenment. Cople thien recomins tie cventi of darch 2000 when dhe
ACTAS constitutionaliey was argeed hefore the Conrt. Fheres an interesting
fsst of chanicrers aud svme wemoralic instance e an divoat, ot a critinad
swaitend. The justices ask guestivas, then deliberate anong Hreniselees, The
players are arany: fustizes Seaiia, Kesnedy, Guusburg, Breyer Thenas, Alito,
Ragusr, Sotweapor, and Clicf Justice Roberts, the bey figruee and at the
center of ihe storas, to berrow David €' Brien’s fenm fsee H39). Mihonah
we all ke shat die Court wpdreld the ACA, Coyle’s account is riveting,
especiallp beatiese of thie st fardt Kues of the decision. Coyles louks af
tiirs (mportant giowens ds the Rolierts Court hnes ar the DHGHNG (oniTe-
versy thowghout the yation in the years since the 5~+ decision in Naw
tiomal Federation of Independem Business v. Sebelws,

A BELL #1NGS THROUGH the chambers of the nine justices of
the Supremie Court just five minutes before they ke their seas in the
tourroom to hear argaments in the days cases, The sound reminds them
that it is time 1 go 1o the whing oom, an oak-paieled room, containing
ninte closets, each with a brass nameplite of the justice whese robes are
usside. As soon as more than one justice enters, the traditional handshake
i whicl each justice shakes hands with cach of the other cighe begins. i
sonteone 15 missed there, the next opporunicy is the next stop: the man
conference room off of the chief justice’s chambers. Chief Justice John
Raberts Jr. hkes to be the fiest pusrice into the conference roon in order
1o greet his colleagues as they vister,

The bandshiake 5 done before arguuments and before cach confirence
n which the justices discuss petitions for review and vore an cases, Chicf
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From Ground Wars

High sitool anit colloge studets may be able to rdentify with Rasnms Kleis
Nicisen's rescarch approach for his book absur “grownd aears,” 10 him, the
prisoun-er-person techmiquies of campaipning. He knocked on doors and made
phone calls for reveral 2008 songressional candidates Maybe yoru've done
whet the excerpi’s wlinteers frave done, or miaybe yosr plan to take part in
this unglamorons, behind-the-scees part of a futire campaipr. Reparfiess,
dont’t be disconraged. Sometimes people on your tist are home and even will-
ing to fisten. Oucastonally, ¢ phaic is answered it positive resnits, Niclsen
sotes that face-to-face (ox voice-to-woicemail) contact can have a significard
smpact oot sidecided voters. It can enconrage loyal partisass to fum ot (o
vote. Amd in o years or_four years, the iformation pleased from all those
persoual consects may help af the next dlection. Stll, the lists are lowsy, the
days tiring, and the expletives aplenty, Welome o politics at the very decp-
est of grassroots. ’

Eptsmife 1.1

Ehaclene is in her Iae thirties, African American, and looking for a job, Her
home is in Bridgeport, Connerdcut, a decaying, de-industrialized city with an
uncmployment rate over 10 percent and abous 20 percent of the population living
below the poverty line. Right now she is miaking wo dollars an hour canvassing
for the Connecticut Democmis' coordinaied campaign-—and gets a gas card every
week too. It helps pay e bills)” she says. She finished her Microsoli Office User
Specialist class ar Workforee, Inc., this afiernoon, and since dhen we have Been ot
walking door-to-duor, talking to voters,

Chartene knocks on the door, holding her clipboard with the Jim Himes for
Congress fiyers and a map of the area in one hand and a PaloPilot with our script,
walk sheet. and talking points in her other hand. [ stand 4 couple of yards behind
hier, clucching my own clipboard and PDA {personal digital assistant}, watzhing
the house for any signs of §ife. We are abons to leave when an eldecly wihtice
woman opens the door. We know from our lise thar she is probably Aona Rizzo, 2
seventy-seven-year-old registered Democrat who lives licre. She s our carget be-
cawse she is an infrequent voter. Ms. Rizzo leaves the doer chain on, an asks,
“What do you waor?™ Charlene says,* We're here 10 tel] you aboue jim Hmes, the
Democrutic congregational candidate”” [ Gineh as she says “congregational.” She
has done it before, just a5 she again ignored the script we Dave been instructed 1o
use. Ms. Rizzo closes the door without a2 word. We write ler down as “Not
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Haome She will be contrcted agan soon becavse she has been dentified a5 2 part
of anc of the target vnverscs—somenmes called “kzy Democrats”—and becavse
the campaign lws her phone nuntber and address.

“Tlus is a bad kst Chaslene sys w e as we walk toward our NeXL target, a
conple of houses down the street. ] can't believe they've sent us out here. Whar a
waste of tine, Well, well-—chats their problem”

Epuiade 1.7 .

It 55 kate afternoon m Fanwood, New Jersey, Linds Srendert hometown, 2
tows: she has served as mayor and state assemblywoman for years and now hapes
to reprosent 10 Congress. Mer campagn office is in 2 worn-down demnohton-
slated building just across from the wain statien. Today we are four prople working
the phonces, ralling voters to telf them about Stender and ask dhem a few questions
about where they stand on the upcoming election, Everyone on the phoses 15 a
voluneeer, All are well over sixty {exeept mc). We sit in 2 room separate from
where the stalf works.

Paula gew what she calls “a live one,” her first since she arrived twenty -
wies ago. 30 far she has just been leaving messages, She reads the fiest bines of her
script o the voter, asking who e plans to vote for in the fil It wrns out be js
feaning toward Stender’s appament, state senator Leonan! Lance. Paula mmredi-
ately pets e an argurent with im. 1 can’t belivve you want to vote for a Re-
publican after what Bush Eas done 1o ous conntry! Diragged us snta 3 criminal war
for oil, tindermioed the Consotution, handed aver bitlions o cuts o the
wealchicst!” They ik for a few minutes. From what we can hear, &  a spicieed
discirnsion.

After she puts down the phone, Paala says to the rest of us, “T can't believe
there are people out there who arent Democras” We all chuckle Clearly,
Stender's campagn staffecs and fier cowside comsuluss have an inkling that there
are some voters m the district who sren't Democrzes. Stender fun a5 a progressive
m 2006 and lost narrowly 10 (e incumbent Republican, Mike Ferguson, This
cycle she ts running as 2 moderate for swhat is now an open seat, without using her
party affiliavion or the nune of the Demoeratic presidential nominee in her hrera-
twre and advertisements. But many of the wolunecers will see hee-=and prosent her
o voters-<-as the woman they sapport, “the old Linda”

Epispde 1.3

Election Day is only a week away, and the field organizers are straggling 1o
whip the GOTV (Get Our the Vote) program into shape. People are on the
phones conswantly, calfiog paid part-time canvassers and potential volunteers, try-
mp o gee them to confirg their avaifability over the weekend. There are thou-
sainds of shifts to be filled, walk packets o be asserubled, call sheets w be printed.
This is a major logistical operztion, with many moving parss, pursued under in-
tense time pressure.

O of the field organizers complains that his volunteers are “flaky™ and
wow't commit. The field director s stwessed aue: “We need more bodies!” He
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utakes a call and then shouns 10 one of his deputies who i sechnically employed
by the state party amd not the candidate - “We've got vweaty more labor guys
cominy in. T need you 10 cut mere turf. 'l send you the lists™ fack, the volunteer
coardinator, is calmer, almost serene, He leans back and comuments os the com-
wotion zround us “We'll have to cose somie locations: il never work with all
those phone banks. Multiple locasions: great in theory, bad in practice. But they
won't histen. We don't have cime for this.”

Anounn 100 MILLION AMERICANS were contacted at the door
or over the phone by various political organizations during the 2008 elec-
tions. Millions of volunteers and tens of thousands of paid part-time
workers did the contacting. Thousands of fall-time staffers organized their
cfforts. At the surface it looked like nothing new under the sun. Even if
the number of contaces made varies over time {and it hias increased dea-
matically from 2000 onward), canvassing voters, by foot or by phone, is a
staple of American politics. In some ways the conversacions among people
ut 2008 probably were not all that different from those of 1988 or 1968:
“Who do you plan to vote for?”" “Here is why you should support nry
guy."“Now;, remember to go and vote" That is the basic blueprint as cam-
paigns try ro identify where people stand, sway the sndecided, and bring
out their supporters, Volunteers who cut their teeth on Michael Dukakis's
or even Hubert Humphrey’s campaign for the presidency can still use
their experience at the door many vears later when confronted with an
uninterested, unfriendly, or otherwise unapproachable voter who does
not care much for “that one,” the man who later became President
Obama. At the face of things, on the front stage, canvassing secms largely
unchanged.

But behind the scenes hundreds of specialists toiled at their computers
ta mzke it all possible, to maximize the instramental impact, and 1o ry o
keep it all under coritrol. Away from the doors and off the phones, staffers,
volunteers, and part-timers used new information and comniunication
technologies ranging from by now mundane things like cell phones and
email, to emerging tools ke social networking sites, and to specialized
technologics like tmilor-made campaign Web pages and dedicated sofi-
ware solutions for targeting and managemens. In Washington, D.C., and
in mnumerable offices and coffee shaps around the country, consultants
cruniched numbers to make sure their client campaigns made the most of
it all. The work done to sort index cards with voter information and to
physically cut and paste the walk sheets for 2 canvass in 1968 or 1988 had
hitle to do with what it took to updite detailed Web-accessible voter files,
synchronize personal digital assistants, and print turf maps in 2008. in
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polincal campaigns new technologies have not replaced ofder forms of
conmmuncation as niuch as they have revived them,

The backstage changes are not only technological, they are also
usticutional. When Barack Obama topped the ticket in 2008, many of the
organizations that had provided much of the manpower to knock on
doors for Dukakis and Humphrey—most mportantly labor vnions and
local Democratic Party organizations——were no longer what they used to
be. Candidates and their staffeis today have to piece topecher their own
campaign operations from a wider, less struceured, and more unraly uni-
verse of allies, volunteers, and paid part-timers. The supposedly old-
fashianed practice of contacting voters directly on behalf of a candidate
or party is deeply interrwined with the most recent advances in oniine-
integrated software and database management; it is also deeply influcnced
by contemporary changes in how the major parties and their closest allics
organize and are organized. Like campaign practices in general, these var-
ious forms of voter contact are characterized by both change and conti-
iy,

This book deals with how American political campaigns pursue what
I call "personalized political communication”—premeditated practices
that use people as media for political conununication. The main forms of
this method of communication are door-ta-door canvassing and phone
banking, cencral parts of what political operatives calf the “ground war." |
analyze this subject not to assess its impact on clectoral behavior, but to
wenrify the implications that ground war practices have for how we un-
derstand processes of political commumication, for how we understand
campaigns, and for how we understand what it means w ke part in
them-—an important form of political participation, a part of what it
means to have a goverament that is created at least partially “by the peo-
ple” How cmmpaigns are waged maiters, net only for clectoral outcomes
but also for what democratic polites is.

Personalized political communication on the large scale we have seen
in recent elections requires resources that are well beyond those com-
manded by campaign organizations buile around individual candidates. {
show how this type of communication is pursued instead by wider “cam-
paign assemblages™ that include not only staffers and consultants bue also
allicd interest groups and civie associations, numercus individual volun-
teers and paid part-timers, and 2 party-provided technical infrascructure
for targeting voters. Close scrutiny of how such campagn assemblages
engage in personalized political communication leads me to challenge the
dominant view of political communication in contemporary America—
that it 15 a tightly scripted, controlled, and professionalized set of practices
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thar primarily represses curnout and turns peaple off politics in its cut-
throae pursuit of victory. I highlight how even as they bankroll negative
advertisements, feed the horserace coverage, and resort to direct mail a-
tacks, carnpaigns also work hard to get out fespeciatly pardsan) voters and
get people lovolved in finstrumental} forms of political _participadion.
Analysis of how campaign assemblages wage ground wars leads me o
dispute the widespread idea that Anierican politics is increasingly the
province of a smiall coterie of professionals as well a5 the romantic notion
that canvassing and the like sepresents sbme purer form of “grasstoots
pelitics.” | demonstrate how even well-funded competirive campaigns for
lederal office continue 1o rely on a wide rnge of nonprofessional ele~
menis, how the campaign organtzations themselves are at most unevenly
professionalized, and also how even the most seemingly innocent volun-
teer canvass &5 tied in with specialized rargeting technologies and siaff
expertise.

Figally, actention to campaigns” and staffers’ instrunental need for
people ta engage in the labor-intensive work of personalized political
communication, of contacting voters one at a time, at the door or over
the phone, leads e to suggest thac when elections are competitive and
ambition s thus sali made to counteract ambition, todays political oper-
atives and political orgamzations have a renewed self-interest in getnng
people to participate in the political process as volunteers and vorers.
Ground war carpaigns are highly instrumental in their orientation; they
pick and choase wha they talk to and ay to tarn owt, discrinmnate con.-
sciously and unconsciously in who they mobilize as volunteers, and have
not even a semblance of internal democracy. But they actively encourge
pacticipation and generate higher wirnout, and chat is 2 good thing for a
democracy plagued by widespread indifference and a sense of disconnert
between peaple and politics,

Ground war campaigns and practices of personalized political com-
mnication offer a privileged point for observing Amnerican democracy in
action. Working for a candidate or a party at election time is a para-
digmatic form of political participation, something millions of people do
cvery year. Most of them, whether they are volunteers or part-timers, will
be asked to knock on doors or make calls and talk o vorers. Canvassing
and phone banking are intensely social, organized, snd ourward-oriented
activities; they cannot easily be done in isolation from the privacy of one’s
living room like roaking an online donation to a candidate or writing out
a check to be mailed to a campaign committee. Personal contacts con-
front pardcipants with parts of the electorate, bring them together with
athers whe are involved, and introduce them to the organizational and
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technological intricacies of contemporary campaigns. They offer an op-
poraunity to oy ta nfuence thowever slighdy} electorl outcomes; meet
people with a passion for, or a professional conmitment vo, politics; and,
as one volunteer put it, “uke 3 real-life lesson in practical politics”™ To
understand practices of pefsonalized political conununicarion is thercfore
to understand a cricial compenent in civic and polideal life.

My analysis of recent ground wars is based primarily on ten months
of ethnographic ficldwork on the Democratic side in two competitive
congressional districes during the 2008 elections: Connecticut’s 4th dis-
trict and New Jersey’s 7th district. . ..
~ Every single one of the countless knocks and calls made served one or
more of the same theee insumental purposes: to persuade swing voters
(those who have no fixed political allegiances and whose vores can thas
determine election resnlts), 1o motivare base voters o tern out, and to
gather more information abous the clectorate for further contacts. Every
call or knock was predicated upon the participadon of players well be-
yond the core of full-time staffers in the campaign organization itself,
Every one of these conticts entiled potentially fraught encounters with
voters, came with numicrous organizing challenges, and had to be effec-
tively targeted to be worth the effort.

To demonstrate what such amibitious ground war eampaigns mean for
political commnunication and for how we understand contemporary forms
of political organization and politcal participation in America, the rest of
this book deals nor only with the act of contacting voters but also with
the onganizing and targeding that make these countless conversations pos-
sible. Together, processes of contcting, organizing, and targeting define
how personalized political communication warks. The episodes scattered
throughout the text inclade some of the elestents thae must be consid-
ered in this type of communication—the different communities of staff-
ers, volunteers,and part-timers involved; the various rechnologies they
use; the data therr work is based on; the different motivations and con-
ceptions of politics at play; and the whole heterogencous edifice that is
constructed around candidates in competinve districts 1o conduct field
operagions, to wage ground wis, to pursie personalized political com-
nwnication.

Political practice on the ground does not single-handedly decide
clections or define levels of political participation. Political scientists have
long detnonstrated the importance of broad economic tiends, demo-
graphic developments, and parey dentification for electomi cutcomes.
Sociologists have established the importance of socieeconomic status and
social ties for civic engagement. But campaigns matter—at the margin for
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who wins and who loses, and in terins of political participation because
they constitute one of the pathways by which people can get irvolved in
politics. The cenrral role played by formal and informal intermediaries in
encounging, shaping, and sustaining civic engagement has led to deeailed
studies of, for example, antisbortion acovism, environmenalist groups,
and moventents for urban renewal, bue, curiously, not of political parties
and camipagns.

Close attention to the work that goes into fighting ground wars
brings to light an everyday life in campaigins that is far front the glamour
that some assoctate with politics. Personalized political communication is
rarcly covered by journalists, who are more interested in who said what to
whom and who is ahead. It plays no part in television drama scries like
The Wese T¥ing (1999-2006; much loved by many campaign staffers). Ic
receives little breathless commentary on cable channels oe political blogs.
Field operations belony to the clectoral backstage, where people who are
not candidates, policy specialisss, or high-profile consultants wosk hard in
relative obscurity to bring about these countless contacs. To make visible
the daily practices thar nake personalized political communication POs-
sible on a large scale, this book focuses on what | acwally saw people say
and do on the ground in the eampaigns, and not on how canvassing and
phone banking arc depiceed in the press or by prominent political opera-
tives marketing themselves and their work. It is only on the basis of such
firsthand evidence that a clear analysis of the logics at play, and the kmpli-
catioms they have, becomes possible, .

Episods 3.1

Sisrce four o'clock on this warm and sunny August afternoon, | have been
canvassing with Aflen 1 affluen, suburban Truathull, Connecticur. He is 2 college
senior doing an interuship with Himes for Congress ower the susumer, We are
walking a list with about 2 hundred targeied voters distributed across roughly
vighty houscholds. e will take ws someching like four hours 1o knock on every
door in a recrain like this. We cxpect to speak to maybe thirey people. The can-
vassing director will come back to pick us up around eight.

Three more canvassing teams are warking in pairs o “knock through” other
parts of the area. We are staying out of some parts of Trumbull to gvaid getting the
candidate eneangled in a primary fight benveen nwo well-conmected local Demo-
crats who both wane a shot at the state Senare,

Allen walks up to a large, well-kept house, looking for signs of life. He rings
the bell and waits for abous twenty secands. He powsds on the sohid wood door
and shouts, "Hello?" Ten sezonds tater, he sticks 2 Hinies for Congress fiyer uader
2 potted plant next to the doorstep and walks back down toward mie, As e reaches
the road, where 'm waiting, he says, “Not home,” and wipes the sweat off of his
increasingly sunburued face,
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Episode 1.2

¥ am phone barking with Pauls and the ather voluntcers in Fanwood, New
Jersey. Most of us have been an che phones fos more than an hour, and the pace 15
micreastnply shuggish, It is around five in the afternoon, Today we are calling worn
en over sixty-five wheo are registered as fndependents. The frse howr, Linade forry
calls and Tad five contacts. | am on my second hous, and 1 kave lost some pace. 1
have made {ewer than chirey calls and have bad only ore contact. | feel no par-
ticular urge o punch in the mumber for the voter nexe on my list,

But 1 do it And T sit with the phone in my hand listening to the dial tone
while ] count toward twenty in-my lead. After abour fificen seconds, | hear a ro-
buotic vajce:"The person you have called is noe available 1o take your call ar chis
moiment. Your ¢all has been forwarded to an automatic voice-mail seevice. At the
tone, please record your message. When you have finished recording, you may
hang up or press ane for imere options.”

§look down on the script in front of me, wait (or the tone, then starz reading.
“Hi, my name is Rasuns, Uit a volooteer with Victory 08, 1 just wanted 1o call
you to tell you sbout Linda Stender and the Demwcradc ticket. Linda Stender
believes that te Bush admiaisteation bas led our countey in the wrong dircction,
zaid she will fipht to get ws back on the righe tack. Linds Stender will work to
Jjusmp-start our economy and create pood, new jobs; stop the war in g and bring
our troaps lowe safely and soon; fight for affordable health care for every Ameri-
can; and develop a national energy policy that ends our dependence on foretgn oil
and brings down the price at the pump. Linda Steader will bring the change that
New Jersey fanilies need. 1f you woubld ke to know more or perhaps o ger in-
volved w the canpaige. please contact the Victory 08 office at 908-190-1380.
This call was pad Jor by the New Jersey Sute Democratic Committer and Linda
Stender for Congress. It & anthorized by Linda Stender for Congress. Thank you.

“and have 2 yood dav” ’

This takes about forry seconds. I've tead it into something like forty voicemail
systerms today,

Episode 3.3

It is October and ke in the gamie. Linda Stenders opponent s been npping
lis game recentdy with a new welevision ad, and the Republican Congressional
Campaign Cosmmiitice bas just sent out an aggressive direce masl piece io poten-
tially undecaded voters.

Kevin s on the phones, calling through a hst of prople who previously have
been identificd as undrecided by other calfers or canvassers, or are belicved w0 be so
on the basis of stadistical analysis of the data available to the campaign, He has been
i o “help out™ a few mmes, being, as ke puts i, “between things” vigle now.
Given his previous experience working m telemarketing, it 1s no sarprise that he
15 good on the phones—polite but firm, usually unwavering, and hasdworkmng,.

He dials the next person on the hist and waits. The second he lears the “Hel-
lo?" ar the uther cmd, his whole body language changes. He sceaighens his back,
brandishes & dszzhag simile, and launches wito his spick “Good evening, siv. My
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anamne is Kevin,and U'm o volanteer calling you on behalf of Linda Stender. She is
a—" He stops speaking and hesitrtes for a second, then holds out the receiver
whitle looking at it. He wrns o me and says,"He old me o go fuck mysel(”

Episade 3.4

Charlene and 1 arc eanvassing together in the outskirts of Bridgeport, Con-
aecricut. While not guite as depressed 2 ehe wner city, the area we are 15 15 sul
peor, especualiy by Fairficld Coanty standards. & fow houses are vacant, nuany are
for sale, and most are somewhay worse for wear, Though we are nowhere near the
end of our fist and are supposed to go on undil cight-thirty, Charlene has an-
nounced that she wants 1o call it o day at seven-thirsy. “Nobody waas to ik later
anyway,” she says. § know the ranvassing director won't approve, but | say aothmng,
The part-tisniers seent 1 work slightly shorter hours with each passing week,

With ten minutes to go, | have 1 couple of houses left an: the street we are on,
50 1 have been rushing things a bit, knocking on doors and leaving aficr een sees
onds or o if' | sense 1o reaction. | have skipped somie of the houses that sermed
ebviously ¢mpty to me, though maybe 1 shouldn’t—it is sometimes hard to bal-
ance between acting like my fellow canvassers and following staff instructions. |
sort of want to finish dhis row, but T half dread rupning into a *talker” who wilk go
on forever and make Charlene have to wait for ane in the car,

I necd not fear. The only person I speak 1o on this stdet is » naan in his laee
seventics wha has cven less time for mie than § have for him. I ring the bell next to
his open front door and say “hello™ as he is watching television in his living room.
He turns toward me in his chair without geeting up and shouts to me, over the
loud chatrer of CININ pundits, “What is i7" 1 speak s loudly s 1 ean without
slvouing, trying 1w per thiough to him while Dr. Sanjay Gupta is making some
point in a faraway studio:Hi, my pame is Rasmus. I'm just oue walking the strects
for the Democratic Party, ulking to falks about the il elections. Have you
thought abotie=+"The man interrupts me:*“Yeah, yeah, you don't need to read e
the whole speech_ T'll vote the ticker.” He turns away nd fidgets with the remeote
control. I hesitate for 2 moment, then tura around and walk away. On my DA |
put him down as 3 “solid Democrat” and a “definite supporter” of the varivus
Demucrats tunning, . ..

This is what personalized political communication looks like up close.
Episades like these are likely familiar to anyone who has been part of the
ficld side of an American campaign. For those who have not, they provide
a glimpse of what the countless contacts made are actually Like. it is casy
to Jose sight of the texture of this in the face of political operatives and
their talk of so-and-50 many “knocks™ and “calls. In the quantittive
terms that campaign staffers favor, individual encounters are all alike and
can be recorded in the clear-cut categories used to gather response data

1

for further argetng: “not home,” “undecided,” “solid Democzat” and so
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on. But for people like Kevin, . .. Chatlene, and millions more like them,
who have taken it upon themselves 1o serve as media for personalized
polincal communication, there is something more at stake 1 every ar-
tenpt to contact a voter. Staffers 1n both campaigns were puzzied that §
continued to take part in both canvassing and phone banking throughout
my fieldwork. As ene said, " You knock on the door and deliver the script.
What's the big deal?” The big deal is what pessonalized political com-
mugnication entails for those whio are directly involved: uninvited interac-
tons with total strangers. What is @ stake here 15 not simply 2 chanee o
deliver 1 message and gather some informanon abour voters, all on behalf
of a campaign, but also the right to assume a certain role while doing so.
The chalicnges involved make it difficait to keep personalized political
comumunication “on message” and make it a draining and sometimes un-
pleasant experience for thase invelved. . ..

Canvassing voters and working the phones is widely seen as stresstul.
Almost everyone seems to be in agreement on this. One suaffer remarked,
“Honestly, T hate making phone calls.” Some voluntecrs, clearly anticipat-
ing whae chey wilk be asked o do, arrive at campaign offices announcing,
“1 don't do phones,and I don’t do doors, but I'll do anything else § can to
help.” {This is quite 2 headache for seaflers who need help with “doing”
phones and doors more than they need help with anything else) Other
volunteers are mwore stoic: “1 don't like this, bue if that’s what | can do to
help, so be it.” Part-timers voice their concerns too: ¥l dont know how
long | can comtinue doing this” {a remarkable verdict on a pare-time job
thac will kast st most rwo months). During my fieldwork 1 have scen ev-
eryone from senior seaffers supervising dedicated volunteers to the most
conscientiously loyal part~tiimers shivk from the job at hand. Some people
fake phone calls by punching in imaginary mumbers and holding the re-
ceiver while the error message sounds at the other end. Dozens admitted
n private conversations to not actually knocking on doors they have
walked up to and to sometimes fabricating response dara about contacts
that did not take place. No one stands by such behavior, but nost of those
who admicted o it explain it with reference to the wear and tear of seeni-
ingly endless numbers of often unpleasant conversations wath vorers. This
is whar maost of those involved found most draining, uncomfortable, and
ultimately stressful about personalized political communication. Not the
hours spent on the phone or walking the serees, but the interctions
themselves, (This helps explain why people stongly dislike productiviey-
enhancing technologies like asto-dialing systeins for phone banking,.
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Most people are reluctant to make calls for more than an hour or two at
the normal rate of thirty or so calls an hour. Computerized systems can
ramp that up to 1 hundred or more, nuking the work even more faxing.)

The swress thar peaple feel surely has multiple roots. Some bartle a
sense of funhty, despite seaffers’ protestations to the contmary: “Personal
contacts have been shown to be one of the most effective ways of infla-
encing voters!” As made clear, viuch research suggests that saffers are
right, and yet prople wonder, "Why are we doing thiss” “Does this make
any difference?” Brought up on mass-mediated politics, it may be coun-
terintitive even to the people invalved that taiking to people one at a
tme may actually add up in a demonstrably effecuve way. Others com-
plain of the tedjous work involved:*1'm soo bared. .. ”“COne more phone
call and 'm going to shoot mysel!” And though the interacdions with
voters are rarely the sanie, the work of vontacting them surely is repetivive
and a long way from the drama some news coverage and fictionalized ac-
counts suggest surtounds polidcs. As one college tntern put it, “1 didnt
realize how much hard work goes into campaigns!”

PART TWELVE

Political Parties
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borhood supporied the likewminded church, and both confirmied the -
age and beliefs of the eribe that lived and worshiped there, Americans
were busy creating social resonators, ond the boem thae flled the adr was
the reverberated and aniplified sound of their own voices and behief,

This was net an ares of coneern for most of those wha wrote about
politics. Migration wasn’t thoughe © be moch of 3 Dotor is politics. Peo-
ple moved, sure, and seme states guned vores while othes low But tie
effects were thought o be esseptially 1 wash, Frandy, 1 anly stambled
upon this oend i American politics-—and that was enly afier | sambled
upoa fobery Cushing.

} had previowsly worked for 2 small paper in the coalfields of Bastern
Kentocky, and oy wife and | had owned 3 weekly newspaper in ruml
Texas. Fromr my experience living in small towns, | had become interested
in why some cormmunizies develap vibrang economies while othes stog-
nate, and 1 bad written abour this question a5 2 newspaper columaist in
Remtucky and rthen 3 meporter in Austin, Cushing was 2 sociologist and
statsacian who had recentdy retired from the University of Texas, My
parents were fdends with o cousin of Bobs wile, Frances. Through that
LGS CoRRECHon, we met for breakibsr one miorning.

¥ susnember elling Bob | ad some dawn abour Avstin’ economy but
didn’t know guite what 1o do with it.”1 do,” Bob responded. That was
fypical Bob, a guy who had poid his way chrough grduate school by
working samutiers fighting forest fires a5 2 Smokejumper in Montma, He
did kaow what to do with the piie of dar § had eollevted, and we began
collabosating on projects for the Auui Auericon-Stesionn. We would
decsde on 3 questen we wanted o answer, and Bob would begin click-
ing, progranwning, and calewlating. Often in the middle of the night, a
new set of charts and Excel fles would arrive in my e-mail inbox, and 1d
sex: that Dob had smade snother remarkable discovery . ..

People don't check voung reconds before deciding where to live. Why
would anyonz bothes? In 2 time of political segregation, its simple ¢nough
w tell a place’s pelitics just by looking. Before the 2006 midterin clec-
voas, marketing firms beld fbeus groups and felded polls, scouring the
countryside 1o find the giveaway to a person’s pelitical inclination. Using
ihe maost sophisticared techuiques of marker profiling, these firms com-
piled a rather unsurprising bt of aitributes.

Dremocrats want to hve by thair own rubes, They hang out with Fiends
at parks or other public places. They think that religion and politics
shoaldn't mix. Democme warch Sondsy morning news shows and late-
mghr welevision, They listen 10 morning mdio, reatd weekly newsmagazines,
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watch nerwork television, read muse and bloseyle pubdications, and are
wehined 10 belong 10 0 DVD rentd service, Demorns are more Hkely
than Rupubhcans o own cas.

Repubbeans go 1o church. They spend more nnre wich farmuly, get
their news frons Fox Mews or the radio, and own puns. Republicans read
spors and home magmzines attend Dible study, frequendy visie relatives,
and alk abaut politics with people ar church. They believe thar people
shouki wke more responsibiliey for their hives, and they think thar over-
whelming force is the best way 10 defiat recronis. Hepubheans are more
Lkedy than Democrats to own dog.

MNope of this is parmiculaely shoching, We've 3l learned by now that
Republicans wasch Fox Mews and Democrats ase less likely 1o auend
church. Oksy, the BVD renizl clue §s 2 surpesse, and Demoermts in my part
af town own plenry of dags, bur basically sve 2l know these differences.
What is new is that seme of us appear to be aing oo this knewledpe. An
Episcopsl priest sold me he had nioved from the seliably Rupoblican
Lowisvilie, Kentucky: suburbs 1o an older city puighborhood so tha e
could be within walking distance of prodoce sunds, resouranis, and eof-
fee shops—and 10 be among other Demoers. A Journalism professer st
the Universiny of Norch Caroling told me thas when he retived, be moved
to 3 mere urban pare of Chape! Hill o oscape fepublican neighbors. &
new sesident of a Dallas exerb told 2 New Sk Tiares reporter that she
stayed away from hibesal Austin when considering 2 move frem Wiseonsin,
choesing the Datlas suburb of Frisco insezad. " Politeally, | feel 2 lor more
ar home herc,” she explained, People dont need to check voling recomnds
10 know the political Bavor of 3 comumanicy They can smell iz .

To exphin how people chowse which poluical party w join, Donald
Green, aYale poliical scientise, described tvo social events, Imapine thar
veu are walking down 3 hall, Green said. Through one daor is 2 cockeail
pasty Blled with Democrais. Theough asather is o parey of Republi-
cans, You look in ar bowh, and then you sk yourself some questions:
“Which one i filed with people that you most closely identify with?
MNot neeessarily the people who would agree wave vou to mik policy with
shem, Which group mast doscly refleces your own sense of geoup selis
conception? Which ones would veu like to have your sons and dangheers
snarryi” Yoo don't compare parry plarforms. You size up the greups, arud
you get a vibe And then you pick 2 dour snd juin 2 parry, Parzy artach-
rrenes ate uniquely strong io ithe United Smies. People ety change their
sftrhation once dhey decide they are Democrsis or Reoublicans. No won-
der. Partivs repoosent ways of bife. How do vou know which party to join?
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Weil, Green says, st feels nighe. The parey 15 Alled with your kond of peo-
ple.”

How do you know which aeighborhood to hve 02 The same way:
because it feels nphe. It books hike the kind of place with boys and gils
you'd kke your children 1o marry. You just know when a plee 5 flled
with your kusd. That's where you meotally drew 2 hule siruley face ofap-
proval, just a5 my wife did as we moved from Kentucky to Auson i 1999,

Texas voted 1n 2005 on whether to make marrage beoween prople of
ihe same Sex unconsnruconal, Stewide, the anri—gay marriage amend-
maent passed with vase. More than seven out of ten Texans voted for it In
my section of South Ausun, however, the precincts voted more than nine
to one gganest the measure, The difference benween my neighborhood and
Texas as 1 whole amounted o more than 60 percentage pounts. [15 not
comncidence that in our narrow slice of Ausnn, & meropolitan area of
mere than 1.4 million people filling five counties, the lberal wrricer Molly
ivins lived just five blocks frem the liberal writer fim Fightower—and at
one tme we lived five blocks from both of them.

During the same years that Americans were slowly sortng themselves
e more ideologically homogeneous communines, elected officials po-
larized manonally. To measure partsan polarization among members of
Congress, pobideal scientists Howard Rosenthal, Nolan MeCarry, and
Keith Poole mack votes of indmiadual members, who are then placed on
an declogical scale front liberal to conservanve, fn the 1970s, the scoter
plot of the 435 members of the House of Represencmves was decidedfy
mixed. Democrats 1ended toward the left and Repubhicans deifted righe,
but there was a Jot of minghng. Members from the two paraes overlapped
on many Bsues. When the scholars fast-forward through the 1970s, 1980,
and 1990s, however, the votes of the 435 representmnves begin to sphe left
and right and then coalesce. The scatter plot forms owo swarms on cither
side of the graph'’s moderte middie. By 2002, Democratic members of
Conpress were buzzing together on the lelt, guite apart from a dight hive
of Republicans on the right. In the mid-1970s, modernes Alled 37 per-
cent of the seas in the House of Representatives. By 2005, only 8 pescenc
of the Fouse could be found in the modernte middle.

“Socislogist Paut Lazanfeid, warking in the 19405, savw the same kind of palicy-frez conncs-
non besween parves and people. In bis book Fosugsd Study of Opiwion Formation it o Presi-
deznal Cumpagee {Chicago: Univoesity of Clieago Press, 19343, Lazansfeld wrote " The pref-

wsmst o Tre e svawine sarbier shas amnthiae vmntr be hinhlv timilar i the amfprence e nne
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Members from she nwo pardes used to mingle, usde votes, and swap
confidenres and allegiances. {In 1965, half the Repoblicans in the Senate
voted for President Lyndon Johnson’s Medicare bill} That kind of con-
gressional compromise and crosi-pollinadon s now e, More common
is discord. The Mashiugton Post's Dana Milbank and David Broder repore-
ed in early 2004 char “parasans on both sides say the tone of politdcal
discourse is a5 bad as ever—if nat worse” Former Oklahoma congressman
Mickey Edwards sald that on a visit to Washington, D.C., he sopped o
the barbershop in the Rayburn House Office Building. “And the barber
told e, he said, *Its so different, it's so different. People don't like eachs
other; they don't walk ro cach other)” Edwards recalled. “Mow, when the
baeber in the Rayburn Bollding sees this, ie's very, very real”, .,

Is the United Swmtes polarized? Maybe that’s the wrong werm. Whats
happening rons deeper than guamifiable difierences in a grocery list of
vatues. Despite the vndeniable sameness of places across America—is a
PetSmart In 5 Democmtic county different from 2 PetSmast in a2 Re-
publican copary?—cominurutes vary widely in how residents think,
look, and live. And many of those differences are increasing. Thers age
even increasing differences in the way we speak.” Over the past thirty
years, commupgpities have been busy crenting new and different societies,
almost in the way isolared Bslands foster distinct forms of Bife, bur without
a plan or a0 vndenstanding of the consequences.

The first half of the rwenderh ceptury was an experiment in eco-
nomic specialization, as eraft production gave way 1o wsembly lines; cabi-
nerviakers became lathe operarers or door assemblers. The second half of
the century broughe social specializadon, the displacement of mass culture
by media, crganizations, and associations that were both more segmented
and more homogeneous. We now worship i churches among like-
minded parishioners, or we change churches, maybe even denominations,
o find sech persons. We join voluseeer groups wich fike-minded com-
panions. We read and watch news that confirms our exisdng opinions,
Polinics, magkes, economies, culture, and religion have all moved along
the same aajeciory, [om fmgmentation in the ninetcenth century 1o conw
giomeration in the twentieth century 1o segmentation today. Just a5 coun-

¥

*Linguist Willism Labov of the Unmversity of Penmsybiann, one of the authors of The Adus of
Nanh Awenan Foolids sedd Manonal Poblic adin i Fehrasme 206G thar “the reonad dia
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des have grown more distaint fron one another politicaily, regional ccon-
onnes are alio separating-—some booming and vibrant, others weak and
dissipating Mainline religions denominations gained parlshioners dwough
the firg Balf of the tventeth contury, the age of wass markew, but lost
mwembers beginning in the mid-1960s to independent churches designed
for homogeneous commmunities. Media, advertising, city evononies-—
they've ol segmented, specialized, and segregated. .

The mle we've been rold and have come w el ourselves §s that soci-
ety cracked in §968 as 3 resule of protests, assasinadons, and the meies in
the serees of Chicago. tnformed by the Big Sorg, we can now see 1368
maore a5 3 sonsequencr of gridual change than as a cause of the changes
that followed. Old polideal, sotial, religions, and celml relsconships had
begun re coumble vears eaclier. American coleure had sfowly shified 35
people simultaneously grew richer and lost fith in the old insttutions
that bad helped crome thar wealth: dhe Democate Parey, the Elks, the
daily newspaper, the federl government, the institution of marriage, the
Presbyterian Church, Party memibership, newspager circufation, trust in
government, and the aumber of people in the pews of nuinline chusches
all declined at the same tdme.

The old svstens of order—around land, fmily, class, todition, and
religious danominanion-—gave way, They were replaced over the nexs
thirey years with o new order based on individund choice. Today we seck
our awn kind in fike-minded churches, fike-minded neiphbochoods, and
fike-miinded sources of news and entecinment. As we will see bwer in
this book, like-minded, bomogeneous groups squelch dissens, grow more
extreme in thetr thinking, and ignore evidence that their positions are
wrong. As & result, we now live i a giant feedback loop, hearing cor own
theughs shout what'’s right and wrong bounced back 1w us by the wlevis
sice shows we watch, the newspapers and books we read, the blogs we
visie online, the sermons we hear, snd the neighberhoods we live in.

Politicians and parties Bave exploited this social evelution, and in do-
ing so, they have exacerbated partisanship and division, Blives have aivays
Leen mure partisan, more exwremie, and more idealegicat than regular vor-
ers. But today modemsics on all sides are rebuffed, and those who seek
COMEnsus OF compromise are sguested oot Pad] Msdin, Democmtic
presidentiat hopeful Howard Dean's polister su 2004, explained it this woy:

i1 had w0 say one wue sinement nbout the ente process you ace duscrbing, |
thunk 1hat ot the panonal or sure devel, s mukiog life incressingly difficok for
people who are wrying o thrvad the sicedle, 1o fiad the swing vorer, iy 3 way Kol
Rovz and Moward Dean sod {Dean campaign nmanaget] Joe Tripps were all righe
here. Its probably one of the things thats driving sur pelines snto @ more pelar
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ized stouatton. While the swing vour ard e chanc vore in the smdidle sl marter,
yeu arg smuch more willing 10 say now that you ignere 0 your pernif your own
base. Because a3 everything spreads apart, the base becomes more imporzne be-
vawse they ate derpogrophically more jogecher. You don't have 3 whale buoch of
3149 comeunites sar there, You have miore and mon 6034, §5-35, 7030
places. Well, you beser domer well be sure you maxindze vouws 70-30 vates,
whether it nper-city Alnican Americans or liberl, edueated Dlemocran of
whether it whurhan, conservative Ropublicans or smmall-town, main-syress, or
Evangeheal Republicans. We have to maximize our base, and they hare to onai-
nize their base. Erge, polinzusn.

The country may be more diverse 1han ever coast 1o coast. Bue look
zround: our own streets are flled wath people whe live abke, think ajike,
snd vore alike. This social rransformanon didn't hagpen by sccident, Wa
have built 3 country where everyone can choote the neighborhood (and
chich and news shows) most companible wieh ns or ber hfestyle and
belieft, And we 2t2 bving with dhe consvgeences of dus segreganion by
ray of life: pockets of bke-nunded cizizens that have become so ideclopi-
cally tobred that we don’t know, can't understand, and can barely conceive
af “those peeple™ who live just a fow mides s
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tendency. The data raise a serious question about the validity of the propo-
sition that special-interest groups are a universal form of political organi-
zation reflecting aff interess. As a matter of fact, to suppose that everyone
participates in pressure-group activity and that all interests gee thenuselves
organized in the pressure system is to destroy the meanmig of this form of
politics, The pressure systern makes sense only as the political instrument
of a segment of the community. fr gets results by beiug sebective and Dbi-
ased: if cverybody ot inio the act the nnique advantages of this form of orgainiza-
tivst sould be destroyed, for it is possible that if alf inrercsts rould be wobilized fhe
reanlt wordd be a stalvinaie.

Special-mterest organizations are most casily formed when they deal
with small nunbers of individuals who are acutely aware of their exclu-
wive mierests. To deseribe the conditions of pressure-group ofganization in
this way 15, however, to say that it is prinmanly a business phenomenon.
Aside from a few very large organizations {the churches, organized la-
bor, farm organizations, and veterans” organizations} the residue is a smuall
segment of the population. Pressnre politics is cssentially the politics of smell
grotps. .

The vice of the groupist theory is thag it conceals the mwost signibcant
aspects of the system. The flaw in the pluralist heaven is that the heavenly
churus sings with a strong upper-class accent. Probably about 91 percent
of the people cannot get into the pressure systein.

The notion that the pressure system 15 dutcmaricaily representative of
the whole community is 3 myth fostered by the universalizing tendency
of modern group theories. Pressire politics is a seleative process il designed to
serve diffuse interests. The system is skewed, loaded and unbalanced in
favor of 3 fraction of a minoriry. . ..

The competing claims of pressuce groups and pohuical partes for the
loyalty of the American public revolve about the difference beoween the
results likely to be achicved by small-scale and large-scale political organi-
zation. Inevitably, the outcome of pressure politics and party politics will
be vasdy different.

[1¢]
ANTHONY NOWNES

From futerest Growps in American Politics

.m.wma m_u_‘.c oil r:wa mm.ﬁ.xna i ehe Grdf of Mexico sefs the stage for Anthoiry
Nowmes’s examination of inferest graups fur Americon palitics. “In short
:%.E s a disastcr for many people was a boow 10 bobbyists " The n:mam
points 1o the paradaxical view that we hold ahost interest grovps: hating
thewn bud suppasting iose whose isferests we identify with, VWehile Nownes
assteres ws that lebbyists who coploy vatright cormption (bribes, sex, ako-
hollj are the exception not the rle, he docs give readees a fow H..n?mw; re-
winders, He then goes on o the more usual “drinking, sclamovzing, poig
aitf for Iunch or divnes, playh golf] . | providing @_W and doitig .Mm,__“_a:mu
staeddard lobbying techusiquees. AN of these arethods fead (o hwmaaum\ relution-
ships between public officials asd lohbyists. Some students whe study politi-
el scicuee hope 10 become lobbyists, and here, Novmes pives us a look at the
salary and work requirements for snch, His finad m_a,?.m is the “revolving
doar” that brings many formser govermanent officiats—clected and %«5_.:_,'

cd—intto the world of interest group obbying afier their goverament sorvice
has ended. It all el “access "

TR R —

Famous Frenciman Alexis de Toequeville remarked in 1833
.nrpn wowhere in the world were associations more ubiquitons and more
important than they were in the United States. Over 175 years later, evi-
mr“:nn that de Tocgueville's poine sull is incisive is evervwhere, In Wash-
ington, DC, as well as in states, citics, counties, and nqnmfcrc_.n cke gov-
eriment decisions are made, intcrest groups are omnipresent. Their
lobbyists roans the halls of government busldings. their advertisements fill
the airwaves during election season, their membership pleas clutter our
maitboxes, and their influence is blanied for everyihing from global
warming and the financial crisis, to high gas prices and protracted war in
the Middie East. ..

On April 20, 2010, The Deepreater Florizou, an offshore oil drilling rig,
w_u_.ns. up. The rig, which was located approxintately 400 miles off the Lou-
ssiared coast in the Gulf of Mexieo, was drilling what is called an ¥explor-
atory well” alinost one mile below the ocean’ surlace. just before 10 am.
on the 20th, highly pressurized methane gas burst out of the drill column
and then caught fire. Most of die people who were working on the rig
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were rescued. But eleven people were mever found. They are presumed
dead, The fire raged fer a day and a half, until on the morning of April
22nd, the crippled rig sank. On April 23rd, the company that leased the
welt, B iformerly knows as Drinsh Petroleom), reported thar there was
no ol leaking from cither the sunken rig or the well. By the 24th, how-
ever, it was clear char BP was mistaken. No one knows for certain how
many gatlons of ol Jeaked from the wellhead before it was finally mpﬁﬁcm
on July 15, 2010, But experts agree that che spill was the largest in _c‘_..m.
Instory, far surpassing the Exxon Faldez spill thar dominated headlines for
g time in 1989, In all, huadreds of millions of gallons of oil spewed nto
the Gulf of Mexico. In the weeks and months after the explosion, the of-
feces of the spill berame obvious. Thousands of square miles of ocean were
soiled with oil, endangering fish and other wildhife. In June, of} reached
the Louistana coast. By carly July. oil had reached Alabama, Mississippi,
and Texas.

The oil spill was disastrous for many prople. It was most disastrous, of
course, for the cleven workers who lost their lives, 1t was also disastrous
for many of the people who live and work near the coastl areas of the
Gulf states. But for some people the ofl spill was 2 beon. Whe? The ane
swer is feblyises. In the wake of the oil spill. BE many environmenial m:_un?
est groups, and interest groups representing oil companics substansiably
ramped up their lobbying activities. Environmental groups hoped to use
thie spill as a justification for policies they had long championed—policics
that would oghten regulations on oil drilling. Transocean Lid., the com-
pany that owned ¢he ng and leased 11 to BI recained the services of a
lobbying fitim called Capitol Hill Consuieiitg Group to help it stave o,m.
stricter federal reguladons and to rehabilitate its image with ¢he public
and government decision-makers. For its part, B hiced a slew of well-
connected lobbyists in an cHort to preempt punitive policies proposed by
vartous Washington decision-makers intent on punishing the company
for the spill. The American Pecroleum [nstitute, which represents energy
producers including B stepped up its lobbying operatons to E.n_rn sure
the federal government did not adopt new and onerous regulations that
would add to the cost of doing business, Other organizations stepped up
their lobbying efforis as well, including shallow water oil drilling conmpa-
mies that used the spill as an opportunity 1o wout their method of drilling
as a safer and prefenable alternative to the deep water drilling that led to
the disaster. In short, what was a disaster for many people was a boon w
lobbyists. . . . o

Qi spills do not happen every day: And a gigantic oil spill is a once-
in-a-generation phenonenon. Thus, 1t 15 certainly not the case that the
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tvents that took place during the summer of 2050 represented “business as
wsual” in the nation’s capital, Yet in one way the lobbying that took place
did embody *business as usual™; for Washingron, DC is 2 place where fren-
zied lobbying activity takes place almost all the time. For bewer or worse,
in Washington as well as i cities, counties, towns, and states aeross Auner-
ica, interest groups and their iobbyists are evervwhere govermmens deci-
sions are niade. ’

The ubiquity of interdst groups and their lobbyists worries many
Americans. Lobbyists—the people who represent inserest groups in front
of government decision-tnakers—are not popular. Public apinion polls
show that most Americans hold themn in lower esteen even than auto
mechaztics, lowyers, and members of Congress. Americans believe dhat
lobbyists are aboue as cehical and honest as car salespeople. Interest groups
theniselves are similacly despised by the public. While the mikitary, the
police, and small businesses generally are well respected by most Ameri-
cans, IeTest rroups are scorned.

Ordinary Aincricans are not the only ones who disdain interest
groups. Paliticians scorn them as well. Hardly 1 day passes without some
high-ranking public official decrying the impact of “special interests” on
government decisions. Presidents bave proven especially contemptuous of
wmterest groups. Every president since George Washington has taken time
out {rom his busy schedule to castigate Tobbyists and the organizations
they represent. Even before the Constitution was adopred, for example,
future president james Madison warned that interest groups posed a great
danger to the republic because chey worked 1o gain advantage for them-
selves ar the expense of others. Similarly, npon retiring fron: office, Presi-
dent Dwight Etsenhower warned of the pernicious influence of powerful
orgamzations that were part of “the nuhtary-industrial complex.” More
recently, throughout the 19905, President Clinton regularly denounced
conservative groups that dredged up allegations of philandering. And
President Barack Obama, frustrated by slow action on some of his sigra~
ture initiatives, has repeatedly taken special interest groups 1o task,

Why all the fuss? What's wrony with interest groups attempting o in-
fluence government decisions? After all, most of us support some sort of
interest group—be it conservative, liberal, modenite, or *none of the
above.” In fact, many of us actually helop to interest groups, and few of us
can deny thar there are at feast sonte interest groups working to further
our political geals. In the afiermach of the BI oil spill, for exaraple, almost
all possible viewpoints were represented by interest groups. As the vi-
goeete that opened this chapter attests, same interest groups lobbied for
strick punishment of the people and conrpanics responsible for the spill.
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And somie groups lobbied for more regulations on o drilling, while oth-
ers fobbied for 2 more measured approach to punistunent and less oner-
ous regulations, Ths is the case in many politieal batddes - -there are groups
on all sides of the issue.

The theme of this book is that there is something paradoxical about
the way Amerizans view nterest groups. On the one hand, all of us are
sympathetic to smmc interest groups. On the other hand, most of us say we
hate lobbyists and the interest groups they represent. Why the ncmdﬂﬁnrﬁ,.
tion? What explains this paradox~-a paradox [cail “the paradox of interest
groups”? The answer lies in the complicated narure of interest group pol-
irics in the United States. . ..

It would be an exaggermdon to say that interest groups are at H_E very
center of American politics. In the end, the elected and appointed mnnﬁ.”,ua-
miakers who represent us in government are at the center of mest political
storins. And this is as it should be; for the founders of this country de-
signed a democratic republic in which mest ucmucln&ﬁ. decisions are
left 10 government decision-makers, Yer government decision-makers are
hardly the mnly players in the American political process. As the storm
brewed over how 1o react wo the BP oil spill, ali soris of interest groups got
themselves invelved. They met with government decision-makers, shey
mobilized citizens, they advertised on television and radio, they circulated
petitions, and they held protests and rallies. Whae all chese m:_nn.ﬁ..m Zroups
fiad in commaon is this: they participated in the American political process.
And this s why we study interest groups—because they are important
players in the American political process. . ..

For many years the conventional wisdom was that mchﬁ:.m was all
about giving government decision-makers free stuff and, 1o put it E:sa_.%
“sucking up” to them. Lobbying was viewed by scholars and the Enm_...
alike primarily as 3 personal business that involved favors ..a:a corruption
rather than information. Today the conventional wisdom is quite the op-
posite. Lobbying, most scholars agree, is mostly about providing .,mmncanm
and timely information to government decision-makers. :m:..nfsm up
does not get you anywhere if you don’t know what you're Snw‘m:m about.
Nevertheless, there s no guestion that wining and dining, doing favors,
and just “hanging out” are staples of the lobbyisg business. How common
are such practices? What forms do they take? How olten do they mutate
into unethical and illegal practices? ... ) ,

Throughout Amcrican history interest groups and their momwﬁmﬁ have
somesimes resorted to questionable practices to achieve their goals. As
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political sciendsts Larry J. Sabato and Glenn R. Simpson have pointed
out, political corruption “is truly a staple of our Republics existence”
Among the mest common questionable lobbying practices are bribery,
and the use of sex and/or alcohol 1o min Gvorable teatment from gov-
ernment decision-makers.

Bribing government decision-makers is not a common lobbying
technique. Nonetheless, the se of bribery by lobbyists is not unheard of.
PBerhaps the most outrageous example of lobbyist bribery in our history
took place in the carly 19205, in-an iRcident known as the “Teapot Dome
Aflair” Shordy afier his election in 1920, President Warren G, Harding
began o distinguish himself as one of the nation’s worst presidents. Me
was particularly notoriows for his disastrous political appointments. His
WOSt appointinent was Interior Sccretary Albert B, Fall of New Mexico.
Fall. who fefi the Senate o join Harding’s cabinet, was financially strapped
when he took over the Interior Diepartment. In short order, however, Fall
began buying huge and vxpensive chunks of Jand around his modest
ranch in New Mexico. These purchases rajsed some eyebrows at the tme,
in light of his $12,006 annual salary. The money, it turns our, came from
ol companies that wanted favars from Fall, lit late 1921, Fall asked the
president to transfer control of some naval petroleum reserves from the
Departmient of the Navy 1o the Departwene of the Interior. Fall then
turned around and sold the drilling rights to two milliomaire oilmen, The
oilmen received immensely vatuable aind at a fraction of its value, and Fall
received aver S400,000 for his work on their behalf. Eventually Fail was
tried and convicted of grafy, He was the first cabinet officer in history to
EO 0 prison.

Unformmately, this is nat the only exanple of lobbyist bribery in our
bistory. Fifty years before Teapot Done, a company called Credit Mabili-
er, which was lired to construct America’s first transcontinental ratlroad,
staved off congressional inquirics about questionable billing practices by
tliegally distributing stock and cash to members of Congress. Ultimately
1 congressional Investigation uncovered evidence thac Vice-President
Schuyler Colfax, Speaker of the House James G, Blane, and others had
received payotfs from dhe company, More recently, in the midse of his Wa-
tergace troubles, Richard Nixon asked for and received massive and illegal
cash contributions from business lobbyists. In the last few decades, stage
legislators in Arizona, California, Kentucky, and South Carolina have been
convicted of receiviag bribes fiom lobhyists. And the last decade has been
one of spectacular lobbying scandals. For example.in 2005, former Mem-
ber of Congress Bob Ney {R~Ohio) pleaded guiley 1o corruption charges
valving bribes from lobbyists. His Republican colleague, Randall Cun-
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ninghain (R-California), is carrently serving out a prison term for accept-
ing nudlions of dollars in bribes from defense conmactars. And of course
there 15 Jack Abrmof], the Republican iiber-lobbyist who spent time in
prisen for 3 variety of charpes mcluding tax cvasion, fraud, and COTFUp-
tion, .

Sex and aleohol have also featured prominently in somie lobbying
seandals. Though lobbyists understandably often dedline o discuss che
role of either 1n public, periodic scandals show that both can be used as
tobbying tools. For example, in ane of the mere bizarre political scandals
ever, lobbyist Paula Parkinson reported thas she regularly traded sex for
votes 1 Congress in the late 19705 and zarly 1980s. Parkinson, & contract
{obbyist and political consultane, admited to wining, dining, and servicing
several Republican members of Congress in exchange for their votes on
legistation. Parkinson claims that one member paid for her 1980 abortion.
No legislators have ever acknowledged haviug sex with Parkinson. As for
aleohol, it has always been in smple supply in locales where government
decisions are made. The relationship between aleohol and lobbying was
particularly apparent in a 1986 cpisode in Tallahassce, Florida. It was there
that after a night of carousing and drinking a state legishtor and a Jobbyist
were inwolved in a hit and run accident. When the police caught up with
the duo, the lobbyist quickly confessed thar he was driving the car. The
legislator later admitted that he had been driving the car. When asked
abour the incident, the lobbyist replied, “You know, | am a lobbyist, and
you have to wke the fall when you work for a legislator” More recently,
reports indicate thar disgraced lobbyist Jack Abramoff regularly enter-
tained government decision-makers &t his own restrurant (called Signa~
tures), and alcohot was regularly served.

Despite the examples cited in this secdon, interest group scholars
agree that bribery, sexual and substance-teluted misconduct, and illegal
lobbying activitics are net common. The public perception that lobbyists
are sleazy, disreputable characters who vegularly violate the Jaw is mistak-
en. Like all professions, the lobbying profession has its “bad apples.” These
bad apples have occasionally engaged in behavior that has broughs, the
worst aspeets of the Tobbying business to lighe. But virtually every schol-
arly study of lobbying ever conducted has concluded thas most lobbyists
abide by the law and conduct themselves in a thoroughly professional
manncr. Why, then, does the lobbying profession have such a bad reputa-
tion? There are two answers to this question.

First, media tend to focus on the bad apples rather than the *good
eggs.” Most of the tmmie news media ignore lobbying. Covering lobbying
extensively wonld be difficult and boring. There is nothing particularly
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noteworthy aboue professional Jobbyists testifying before legishve com-
tuitees, filing Jawsuits, or commenting on proposed federal regulations,
However, lobbying becomes newsworthy and interesting when illegal be~
havior is involved. Bribery, sexual peceadilloes, and other unsavory prac-
tices—even if they occur infrequently—make the news. Thas, when the
public at large hears about lobbying, it tends w0 hear things that make
fobbying seern mnch dirtier than it is. Second, lobbying has a bad reputa-
tion because sometimes it takes place “belind the scenes.” In other words,
lobbyists sometimes nicet with government decision-makers in informal
settings owtside of the halls of government. Many Americans seem to
think that ehas shows a disregard for the law and democratic process. As we
shall see, however, most informal ¢ontacts hetween lobbyists and govern-
ment decision-makers are guite harmless. In fact, they generlly encail
the exchange of information and littie more. Mowever, the widespread
use of informal lobbying techniques docs raise legitimate questions about
democracy, representative goveriment, and the role of lobbyists m poli-
ucs, ... .

Occastonal scandal is the inevitable result of a polical system that -
lows lobbyists such high levels of access to government decision-makers.
For better or warse, government decision-makers 10 the United States
generally develop close relationships with lobbyisis. These relationships
generally develop from exeensive informal contacts benween lobbyises and
government decision-makers. Both parties o the exchange of informa-
tion between 3 lobbyist and a government official benefit from this close-
ness. For theis part, governiment decision-nakers obtain valuable infor-
mattont that helps them make decisions. As for lobbyists, closeness allows
themn access 1o the people who make the decisions that affece chem and
their cliens. .

One form of direct informal lobbying entails drinking, schmoozing,
going out for lunch or dinner, playing golf, and otherwise hanging out
with government decision-nmkers. These types of interactions are unde-
niable parts of lobbying ... [Ljarge majorities of state lobbyists repore
engaging in these sorts of informal contacts with government decision-
makers. Studics of Washington lobbyises suggest that engaging in infor-
mal contacss with government decision-makers is quite common among
Washington lobbyists a5 well. Informmal contacts often take place in bars
and restaurants. Most state capitals have well-known watering holes, pubs,
and grills at which lobbyssts and government decision-makers mingle. In
Washington, restaurancs and bars along the “K Street corridor™ serve as
meeting places for government decision-makers, lobbyists, journalists, and
others mvolved in Washiogton polites.
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What happens at informal mectings between lobbyisis and govern-
ment decision-malkers? First of all, lobbyists provide sinfornmtion. In other
words, informal get-togethers, meetings, and cncounters are forums at
which lobbyists pass on policy analytical, political, and/or legal informa-
tion to government deciston-makers. in other words, informal meetings
over food, coffee, or liquor are yet other avenues through which fobbyises
provide information to government decision-makers. Second, lobbyists
reccive information from government decision-nuakers. In their roles as
monitors, lobbyists often use informal meetngs to gather information
about political happenings. A lobbyist may, for example, inguire about the
stats of a given piece of legislation. Or he/she might ask a legislative
staffer when a ceriain piece of legislation is "' going to the fioor” for a vote.
Alan Ruosenthal, the preeminent scholar of state lobbying, has noted that
labbying often “comes down to basic human relationships.” He concludes:
“Whatever the political systens or culture, the lobbyists poal is to make
connections and develop close reladonships” with as many governnient
decision-makers as possible. According to Rosenthal, building refation-
ships allows lobbyists 10 prove their credibility, honesty, and scliabiliry. He
concludes chat lobbyists try to develop relationships “that allow them
to demaonstrate the worthy attributes they themiselves possess, which is
prerequisite for promoting their client’s wares” Developing relationships
is also important beczuse it leads to mncreased access to government
decision-makers. For example, if a lobbyist strikes up a friendship with a
legistator, it rmay translate into more invitations to congressional hearings
or greater input during the markup of a bill.

Dirinking and eating are not the only ways fobbyists informally lobby
government decision-makers. There is also providing pifts and doing favors
for government decision-makers. . . . [Fifty-four} percent of state lobbyists
say that they do favors for legislators. Agin, studics of Washington lobby-
ists suggest that a similar proportion of Washington lobbyists engage in
this sort of behavier. More specific survey stems aimed at state govern-
ment decision-makers show that 13 percent do favors for execunve agen-
cy personnet and 14 percent do favors for the governor, As for gifts, we do
not have good dat on how often Washington lobbyists peovide them o
government decision-makers, bur the results of the swmte lobbyist survey
... show that 19 percent of state kobbyists report giving gifts vo legislators,
while only 2 percent report giving gifts to the governor. As for specific
gifis, studies show that lobbyists provide everything from perishables such
as Aowers, candy, cigars, and peanuis, to free babysitting, tickets to athletic
cvents, and rides o work.

While ntost gifts and favors are small and apolideal, lobbyists agree
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that they help build relasionships. Gifts and simall favaors help governmene
decision-makers see 2 Jobbyists clients in a favorable lighs. One of the
most popular gifts is the “junket,” which is a free trip. Junkets are gener-
ally provided to legishators and their aides, as many other government
decision-runkers are barred from accepting them. Junkets can take many
forms. Uil 1995, when Congress adopted a law that banned some types
of junkets, the typica federsl junket consisted of an all-expenses-paid wrip
to a “conference” or “forum.” Expenses included airfare, luxury hotel ac-
coinmodations, meals, drinks, and incidentals. Interest groups that could
afford to, usually held these conferences oc forums at well-equipped ho-
tels and resorts in Hawaii, the Virgin Islands, Las Vegas, San Thego, or
Florids. Members of Congress defended such junkets, of course, saying
that they provided them the opportunity to listen to their constituenis
and learn about importne issues. Though Cengress banned some types of
junkess for its members in 1995, they are alive and well in the form of
trips for “fact-finding missions” and “conferences™ at which legislators
serve as panechists or speakers, Junkets are also common 1n the saates. While
some states and localities have laws that essentially prohibit junkets, many
others have laws that allow them. Moreover, even in places where junkees
are banned, some government decision-makers, especially Jegislacors and
their aides, find ways to go on rips with lobbyists. .

b susm, nfornial lobbying teclmiques—wining, dining, schmoozing,
gifi-giving, and providing travel-—are alive and swell wherever lobbying
takes place. Surveys suggest thac chattimg with govermment decision-
makers over foad or coffee is the most conumon form of informal lobby-
ing. Giving gifts, doing fvors, and providing travel are not unheard of,
However, it s important to realize that despite the disproportonate media
attention given w these types of lobbyist-government-decision-maker
interactions, they are gquite uncommon compared to other techmiques of
lobbying, While informal interaction is commo, 1t is arguably less com-
mon than the kind of fornal interaction that wwkes place in the actual halls
of government. it is imporwant to keep this in mind as we evaluate the
worth and appropriateness of informal lobbying,. . ..

Like the interest groups they represent, lobbyists are ubiquitous in the
United States. . .. The number has beea in the 10-15,000 mnge for the
past fifteen years. Because some lobbyisis are not required to regisier,
there are probably closer to 25,000 professional fobbysts warking in
Washington. There are tens of thousands of additional lobbysts operating
in stares and localities across the country. For example, in 2010, over 1,500
lobbyists were registered to lobby an Texas, over 800 were registered in
Montana, and over 300 were registered in fowa. And most big cines end
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counties have hundreds of lobbyists, and even small cities and counties
have dozens Gand in somie cases hundseds).

The term “lobbyist” evolved from the term “lobby agent.” whach was
first used in the carly 18005 to deseribe association representatives acuve
i MNew York state polites. Popular miythology has ic that, lobby agents
were deemed so because they waited in the corridors of power to but-
tonhole legislarors, The term was subsequently shartened to “lobbyist.”
Political scientists generally distinguish between nwo basic types of lobby~
1s15: assocadion lobfpests and contrrt fobhyists. An association lobbyist is anc
wlie workes for, and 15 employed by, o single interest gronp. Lo contrast, a contract
tobbyist is a foblyist swha fus a smauber of dients and works for whomever Hires
hip fher. Niewspaper and magazine stories on lobbyists tend to focus on
powerful contract lobbyists. Yet while these “super lobbyisis” make for
fascinating copy. they are the exceptions rather than the rule in national,
state, and local politics, Studies show that between 75 and 80 percent of
lobbyists are association lebbyists. It is imporant to note, however, that
many interest groups have their own lobbyists and “hire out” for special
lobbying services, Thus, though association lobbyists cutnuimber contract
lobbyists, the latter are used at ene tme or another by many interest
groups.

Oune reason why the media focus on contract labbyists is that their
pumbers have increased in recent deeades. The recent proliferation has
produced 2 new player in intcrest group palitics: the Jebbying law firm,
which is a law firm that employs a number of contract Jobbyists. The
number of lobbying law firms s on the rise in Washingron and state capi-
tals and big cicies. A [obbying law fiem provides “one-stap shopping” for
its clients. Today’s all-purpose lobbying law firm provides a wide variery
of services to interest groups including public relations, fondrmising, direct
lobbying, indirect lobbying, media services, and political consulting. The
trend toward all-purpose lobbying shops has seemingly accelerated as lob-
bying has becomse increasingly technological.

As for the question of who lobbyists actually are, over 40 years ago
polisical scicatist Lester Milbrach found that the typical lobbyist:was a
well-educated, upper- or middle-class, 40-60-yrar-old white imale.Virtu-
ally cvery subsequent study of lobbyists has painted a simifar picture.
There is some evidence, however, that the lobbying community is be-
coming more diverse, 3 women and ethnic and racial minorities invade
previously inaccessible “good ol boy” lebbying nerworks.

Many lobbyists make a pretty good living. One recent sindy found
that the average Jobbyist ouakes a lictle over $98,000 annually. It is not
urusual for a high-profile Washington lobbyist to inake between $500,000
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and $1 million per year, while some particularly well-connected lobbyises
{especiathy former members of Congress) make well over $1 million.
Many state lobbyisis are similarly well paid. Somie of the top lobbyists in
big states such as Califormia and Texas, for example, make over 51 million
annually. Moreover, even in smaller states such a5 Colorade and Arkansas a
number of fobbyisis make six-figure salaries, ...47.:. the average lobbyist
makes approximately $30,000.

Though lobbying is an clite occupadon, few children grow up aspir-
ing to lobby for o living. Most people who beconie lobbyists do so via
ather jobs. Governmient §s the primary tmining ground for Washington,
state, and local lobbyises. Seudies suggese thas over half of all Washington
lobbyists and a similar proportion of state lobbyists have some sore of gov-
erpient expericnoe. Among the most common government positions
previously held by lobbyises are legslator, legislative aide, chief executive
aide, and exceutive agency official. Not all lobbyists coine from govern-
ment. Many assocition Jobbyists, for example, serve their emplovers in
other capacities before they become tobbyists. Excluding public service,
the two occupations that produre the most lobbyists are law ard business.
All told, iobbying is an clite profesion. Many of its practitioners are well
educated, well off, well paid, and well raveled. Theres a reason for dis:
labbying is not 3 job for slackers—as the communications theory of lob-
bying imphes, it requires experiise. Policy analytical information, foe ex-
ansple, often requires substantive knowledge about the *ins and ounts™ of 2
specific policy area. Sumilarly, most polical analysis requires an meimate
undersanding of the powers, roles, and motives of governiment decision-
muakers, as well az the intricacies of the government decision-making pro-
vess. Finally, legal analysis requires legal expertise—familiarity with the
law and the legal process. Where does one get expertise? The career paths
of Jobbvists tell the story, Both policy and politcal expertise come from a
combimation of education and government experience. Not surprisingly,
legal expertise often contes from going to law school and subsequently
practicing Jaw.

Expertise s essential if a lobbyist is vo make his/her case. But valuable
as expertise is, it may be less valuable than eess—having the opportunity
10 present your case to government decision-makers. Access s the abiliey
to put your experiise to work for you. Virtually all forms of direct fob-
bying sequire some level of access. And, of course, access is eritieal if
a loblbyist wishes to have Fice-to-face contact with any povernment
decision-maker. The imporiance of access explains why mose lobbyises
have government experience. As the previous section notes, having a close
refattonship with govermment decision-makers is important to lobbyists.
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And building a reladonship with government decision-makers is not nee-
essary if you already have a relationship with govermment decision-makers.

Lnterest groups, realizing che importance of access and claseness, often
go out of their way w hire ex—povernment decision-ntakers as lobbyists.
One recent study showed chat “in the past 10 years™ alone, “Nearly 5,400
former congressional staffers have left Capitol Hill to become federal lob-
byists.” Anather study showed that “Of the 352 members of Congress
who .. left office” beaween 1998 and 2011, a whopping 79 percent be-
came lobbyists. n fact, all manner of high-profile erstwhile government
decision-makers are the subject of bidding wars by lobbying firms and
insterest groups wishing to cash in on their connections. Some of the most
influential and fmportant government decision-makers of the past owenty-
five years are working as lobbyists. For example, former Senator Chris
Dadd (D-Connecticur) now works for the Motion Picture Association of
America; former House Majority Leader Dick Armiey (R-Texas) works
for an interest group catled FreedomWorks; former Acrtorney General of
the United States John Asherofe has his own lobbying Inw firm called the
Ashcrofi Group; and former Senator Tom Daschle {I3-South Dakota)
works for the lobbying law firm DLA Piper. Wherever lobbying kes
phace, lobbying firmis and interest groups pay big bucks to land ex-
government decision-nikers. The reason they do this is clear—they be-
heve that erstwhile government decision-makers have the connections
and/or expertise that make them more effective labbyists.

The prevalence of “in and outers"—government decision-makers
who becoine lobbyists after they quit or are removed from government—
has rased eyebraws among crivics who fear thae this “revolving door™ may
harm the integrity of government. The revolving door issue raises a num-
ber of ethical questions. First, like informal lobbying, junkets, and gifts, ic
may bias interest group representation in favor of che few. Because ex-
governnient decision-makers are very expensive to hire, the richest inter-
est groups are generally the ones that esn afford to hire them. Second,
many critics believe that the revolving door may make government
decision-makers, while they are in office, more responsive to potential
future employers than o their constituents. For example, a member of
Congress who plans 1o retire before the next election may make decisions
while in office that are designed to make him/her attmetive to certain
incerest groups that may hire him/her after the clection. Similarly, 2 bu-
reaucrat at the Department of Defense may do what hefshe can while
emiployed by the agency to curry the faver of weapons manufacturing
companies in hopes of receiving a lucrative job offer after he/she quits.
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Finally, the revolving door raises questions about the propricry of selfishly
partaying a government job into a lucrative lobbying carcer. Palicical ana-
lyst Pat Choate once imagined che following scenario. An individual is
working for the Departnient of Commerce on tde issucs. He/she is do-
ing so at the tixpayers’ expensé, While working for the ULS. government,
he/she receives invaluable expericace in masers of international trade.
Affter a few years on the job, the government employee quits. Hedshe is
then quickly hired ar a salary Several times higher than that he/she re-
ceived at the Department of Comnterce by a foreign business firm. As the
head lobbyist for the company, this person works hard to help the firm
compete more effectively against American companies. The scenario, says
Choate, is played out on a daily basis in Washington. Choate asks: Why
should wxpayers subsidize interest groups by training their future employ-
ces, especially when these employees often work against the interests of
vast numbers of Americans?

Over the years, a nuinber of government decision-makers have paid
lip-service to ending the revolving door. When he first ook effice, for
example, Presidene Clinton issued new rules that forbade former presi-
dential appointees from lobbying their former employers for fve years
after they left government. These rubes, like most others designed to
thwart the revolving door, proved ineffective. One of Clinton’s first ap-
pointees, deputy chief of staff oy Neel, left the White House in late 1993
to take a job with the United States Telephone Association—a teade as-
sociation. Technically Neel was not a lobbyist and did not directly conmct
the White House. He did, however, begin inumediaely to supervise lob-
byists who reguludy contacted the White House. More recently, when
President Barack Obama took office, he announced dhat he would make
all of his top political appointecs sign a pledye saying thas if they ek the
White House t¢ become lobbyists they would not lobby the White House
at all while Obama was in office. However, since Obama took office many
of his aides have left governnient te becomne lobbyists, avoiding running
afoul of the pledge they signed by lobbying otlier parts of the government
{e.g.. Congress) instead of the White House, and “supervising”™ other
fobbyists who do lobby the White Mouse. In short, the revolving door
continues to spin unabated. The real reason the revalving door continues
1o operate is that government decision-makers like it. Ex-government
decision-makers believe they should be able to do whatever they want
with their lives when they leave government. Moreover, many goveri-
ment decision-makers enjoy politics and become lobbyists to remain in-
volved and active. . ..
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Public opinion polls and surveys show that overwhelming majoriries of
Americans believe that “special interests” domirate government decision-
making. Are the publics perceptions accurare? Do interest groups get
what they want fromt governmient while the views of ordinary citizens are
virnually ignored? My answer to this question repeesents a bit of au anti-
climax. For in the end, I must answer with a resounding: ft depesds.

The primary message of this chapter is this: sometimes interest groups
get whae they want from government and sometimes they don’c. Anyone
wha tells you that interest groups always win or that ordinary citizens al-
ways “get the shaft” is wrong. The real world of politics, as schelars of
policy demains have noted, is too messy, contentious, and unpredictable
to support broad and sweeping generalizations about the power and influ-
ence of interest groups. Each and every government decision i the result
of an exceedingly complex and nuftifaceted process that involves many
factars. Interest group lobbying is one of thesc factors. In some battles—
those, for example, where the public 1 unengaged and uninvolved—in-
terest groups typically exert some (often a great desl of) wamznmn,n aver
government decisions. In other battles~—those, for example, that 34.0_4.n
highly salient, ideologically charged issues or those where the public is
heavily involved and highly engaged—interest groups typically exert hittle
or no infuence,

In the cnd, it is clear that interest groups are powerful players in
American politics. As pluralists noted fifty years ago, Interest groups are
lefe out of very few important political batthes. It is just as clear, however,
that interest groups do #el dominate and control American politics. De-
spite considerable public eynicism, there is plenty of evidence n:ﬁ,:érm:
push comes 1o shove.” government decision-makers do what their con-
stituertts want them to do—even if this conflicts with the desires of pow-
erful “special interests.
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Citizens United v. Federal Election Commission
Justice Stevens’ Concurrence and Dissent
Commcutary by Jack Frachtman Jr.

Supreme Coart decisions ofteir creare strong reactions among people. Here's
axiase that is a particutar sowrce of controversy among Americans who follow
politics dosely, Citizens United v Federal Elecnon Comumnission deals
with the financing of sumpargns, in partionla, the right of corporations and
labor upivns to use sheir moncy i way: thar go well beyond federal raen-
paige finance miles. Some Américans fove the decision. Others bate the deci.
sion. T snderstand the Court’s stance, we first get sowe needed backpronnd
and aualysis from Professor Jack Fruclitman, Wit his dear and carcfid
guidatce, we can then read excespts from fustice Anthony Kemredy's major-
ity opimion and Justice folm: Paul Stevens’s dissesz, First Amendsions,
Hillary: The Movie, aaupaimm spending, MeCain- Feingald—still unsuse
where you stand? The decision was 5—4 and maybe it’s not e last word onr
the siehject.

A

CONGRESS FIRST RESTRICTED corporite contributions in fed-
eral clections in 1907 with the pasage of the Tillman Act, named for
Democratic Senator Benjamin Tillman of South Caroling, who was an
averwvedly white suprensaciss. Although President Theodore Roasevelt had
accepred corporate contributions for his reelection 1 1904, he strongly
supported the act: he also advocated prohibiting corporate funding of
state elections and the use of corporate maney o influence Tegishton.
The Supreme Court upheld such linitations as recently 15 2003 when the
Justices reviewed vartous provisions of the Bipartisan Campaign Reform
Act of 2002, also known as the MeCain-Feingold Campaipn Reform Act
{(McConnell v Federal Election Comunission, 540 U5, 93). McConnelf was
largely based on a 1990 decision when the Court outlawed cerporate
tunding of campaign adverdsements, Anstin v Midhigan Chamber of Com-
weree, 494 LLS. 632,

The Bipartisat Campaign Reform Act, co-sponsored by Republican
Senator John McCain of Arizona and Democratic Senator Ruussell Fein-
gald of Wisconsin, was designed to regulate so-called “soft money,” which
15 niregulaced funding that weaithy contributors and corporations use for
advertiscments o attack candidates they wished (o see defeated. Con-
wibutors did not direct money to offieial campaign organizations, but
wther to Political Action Commitiees or PACs, set up for the purpose of
skirting federal Bantations on campaign contributions. Some sixty per-
cent of the twial armount of soft money spent i the 2000 election—




